Jnckycii, 00ropopenns, aKTyajJibHO

KOHIENIIA NEPEXIZIHOIO MPABOCYIJIA:
MEXAHI3MM BIIINIKOJAYBAHHA MKOJAM B YMOBAX
BIMMHU B YKPAIHI

KOTYXA O. C. - KaHaujar IOpHIHYHHX HAayK, npodecop, A1eKaH (hpaKyabTeTy
npasa, JIbBiBChbKHIi TOProBeIbHO-eKOHOMITHAI yHIBEepCHTET

YIK 347.1

ORCID: 0000-0002-1198-8849

DOI: https://doi.org/10.71404/LAW.UA.2025.2.41

Y cmammi 0ocnidocerno Konyenyiio nepexionozo
npasocyoos. Oxpecneno mexanismu 610UK00Y8aAH-
HA WKOOU 8 YMOBAX GIUHU 68 YKpaini. 3aznaueno,
o 0CHOB0H CUCTEMU NPABOCYOOS € 3AXUC NPaAs 1
80000 nr00unu ma pomadanuna. Came xonyen-
Ui mepexionoeo npasocy00s cnpamMosana Ha 8U-
pluenna npodnem, Wo SUHUKIU BHACIIO0K MACO-
BUX NOPYULEHD NPAB LHOUHU MA SNOBHCUBAHD, U0
CMATUCS Y MUHYTLOMY, 0COONUB0 6 NEPIOd tHCMUMY-
witinux pepopm (mparcgopmayii) wu 36potinux
Kongrikmig (soennux 0ut). Iepexione npasocydos
— HeBI0 EMHULL eman npovecy 8I0H0BNEHHA CYCNLb-
cmea nicaa 36potinux xongnixmig. Llei xomnnex-
CHUTL MEXAHI3M NOKTUKAHUL He UM BCMAHO-
BUMU TCMUNY U NOKAPamu BUHHUX, @ U 2AUO0KO
BNAUBAE HA KONEKMUBHY NAM AMb Hapoody. Bona
BKAIOUAE PI3HL 3AX00U, CNPAMOBANE HA NPumA-
HeHHA BUHHUX 00 10PUOUUHOL 810N0BIOANLLHOCTIL,
BCMAMOBLEHHA ICMUNHY, BIOUKOOYBAHHA 30UMKIE
NOCMPascoarum i 3anobieanms noBMOpPerHo no-
0ibrux mopywens. Buokxpemnerno cydosi, necyoosi
Ma IMIUAHT MEXAHIIMU NEPEXIOH020 NPagocydoA.
Axyenmosano na KPUMIHANLHOMY NePecrioyea-
H1 (po3cnioyeanms ma cyoosuti po3enao cnpas npo
BOEHMI SNOUUHU, 3NOUUHU NPOMU LHOOAHOCNE MA
THWL Ceplio3HT NOPYweHHA NPag LHOUHW); MIdKC-
HapooHux mpubynanax ma cyoax (cmeopenus
CNEYIANLHUX CYO0BUX 0peari8 ONA PO3CNIOYBAHHA
ma cy006020 NePecniON6aAnH A 3NOUUNIE, BUUHEHUX
y nesnomy xougpuixmi. Ilpasocydos mepexionoeo
nepiody nepedbauae nosazy 00 npag N0OUHU, 00
inmepecis xcepms ma mypbomy npo bnazononyuus

cycminoemsa 6 winomy. Ipu ywvomy, came doopouec-
HICMb €)0018 € KPUMUUHO BAMHCIUBUM ACNEKMOM
nepexionozo npasocydda. Ilepexione mpasocydos,
CNPAMOBAHE HA MOOONAHHA HACLIOKIE MUHYLUX
KOMPRIKIMIG YU ABMOPUMAPHUX PeAHCUMISE, SUMA-
2ae BI0HOBLEHHA 008IPU 00 CYO0BOT CUCTIEMU WA~
XOM epomadcvrol yuacmi y cyoouuncmei. Jobpo-
UeCHL €Y00i, AKL 0110 HEIALEHCHO, HEYNEPEOKHCEHO
MA CYMIMHHO, € KLIOUOBUMU ONA 3ade3neuenms
CNPaseonU8ocmi ma 3AKOHHOCML Y NePexionull ne-
piod. Ixns dobpouecricmv donomazae i0noUMU
8epxosencmeo npasa ma 3anobdiemu Oesxaprocmi
3a MUHyLE 3n0uUHU. 3Podneno sUCHOB0K, wo npa-
80¢Y005 nepexiono2o nepiody Mae WUPOKWIL cnexmp
pisnonnanosux 3as0ans, 2006HUMU 3 AKUX €
BCMAHOBLEHHA ICMUHHO20 Xaparmepy O0CrioxHcy-
BaHUX OO MA HAUIOHATLHE NpuMupenns. Bono
BKLIOUAE CYO0BL M NO3ACYO08E MEXAHIIMU, Y MOMY
WUCTE NEPeCIIOYBANHA 304 3AKOHOM, BIOUKOOYBAHH A
30UmKi8, BCMAMOBLEHHA ICMUHU, THCMUMYUITIHI
pepopmu. YV yvomy npoyect sadcruge micye 8ioge-
0eH0 YIHHICHO-NPABOBUM KOHCIAHMAM NPaAoCcyo-
01, ceped AKUX KIIOUOBUMU € 3AXUCT NPags © 80000
THOOUHU.

Kmowosi cnosa: mpasa moounu, winmocmi,
YIHHICHO-NPABOBL KOHCMAHMU, NPagocy0oa, ne-
pexione npagocyooa, temumyyiting peopmu, ic-
muna, 006pouecricms cyooig, 2PpomMadcvbra yuacmy
Y CYOOUUHCMBL, B0CHHUTE CIMAN, B0CHHL SLOUUHU,
MIHCHAPOOHT 3NOUUHU, MIHCHADOOHT CmanOapmu,
KPUMIHALOHE CYOOUUHCMEO, Penapayil, 610uK00y-
BAHHA WKOOU.
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Bcryn

PosBuTOK YKpaiHm AK KOHCTHTYIIHHOI
JA€PKaBH I'PYHTYETHCA HA JYXOBHO-MOPAABHUX
LIHHOCTSX, SIKI 0XOpoHAI0Thcs1 KoHcTUTYyniEO
YKpaiHHU Ta HOpMaMU YHHHOT'O 3aKOHO/aBCTBA.
IIi IiHHOCTI rapaHTyIOTh HAA€KHE IPABOCY/-
A5 B Aep:kaBi. OCHOBOIO CHCTEMH IIPABOCYAAA
€ 3aXHCT npas i cB0O60A AIOAUHH TA IPoOMajAs-
HuHa. CaMe KOHIIeNIlisg IepexiJHOro Ipaso-
Cy4As CIPsSMOBAHA HAa BHUPIIIEHHA HPOOAEM,
II0 BUHHKAU BHACAIZOK MACOBUX IOPYIIEHb
IPaB AIOJHHHU Ta 3AOBKHUBAHb, II[O CTAAUCA Y
MHHYAOMY, OCOOAHBO B II€Pi0/ IHCTUTYI[IHHIX
pedopm (TpancPopmariii) yu 30poHHUX KOH-
PAIKTIB (BOEHHUX Jiif). BoHa BKAIOYa€ pi3HI
3aX04H, CIPAMOBAHI Ha IPUTATHEHHA BUHHUX
A0 IOpH/AHYHOI BiIIOBIJAABHOCTI, BCTAHOBAEH-
Hs ICTUHH, BIAIIKOAYBAHHSA 30UTKIB IOCTPaXK-
AAAUM 1 3a106iraHHA MOBTOPEHHIO MOAIOGHUX
HOPYIIEHb.

B cyuacHoMy cBiTI IpaBOCyAAsA IHepexig-
HOTO TEPIoAYy Peari3yeThCs Yepe3 Taki Mexa-
HI3MH, SIK TpUOYHAAH, CAHKIIIl, penaparii, iH-
crutymiitai pepopmu tomo. «Ilepexigue mpa-
BOCYAAs, NPHUAIASIOUN IIEPIIOYEProBy yBary
KepTBaM Ta IX riAHOCTI, BKA3y€ IIASIX AAA BiA-
HOBAEHHS Oe3leKkH 3BHUYAMHUX rpomajsH. B
LIbOMY KOHTEKCTI BEAHKA yBara IpHAIASIETHCS
TpaHcPopMmariii MOAILii 3 penpecuBHOro opra-
HY BHKOHABYOI BAAJH HA IHCTUTYIIIO 3aXHCTY
npas i cBobog Al0Jeil Big 3AOYMHHHUX I10OCH-
raub» [1, c. 15] — caymHo Haroromye B. Ilo-
kAag. IIpobaeMu BigIIKOAYyBaHHS IIKOAU Ta
BUIIAQTH pelapaniil € eHTPaAbHUM €AE€MeH-
TOM TIE€PEXiJHOTO IIPABOCYAAA, OCKIABKH BOHH
CTOCYIOThCA 3a0€3MEeYEHHs CIPaBEJAUBOCTI Ta
BIZHOBAEHHS 4€CTI Ta TIAHOCTI AIOAUHHU.

IcTopisa po3BUTKY IIpaBOCYA4s IEPEXIAHO-
ro nepiogy BiZ6MBa€ CKAAQAHUI, KOMIIA€KCHUI
XapakTep LObOro (pEHOMEHY, SIKHiIl JeTepMi-
HOBAaHO OCOOAUBOCTSIMH PO3BHTKY CBITOBOI
IOAITHKH Ta MIKHApPOAHUX BIJHOCUH, MI’KHa-
POAHOTO IIpaBa, a TAKOK ITOAITHKO-IIPABOBH-
MH IIpOIleCaMH BCEPEAUHI OKPEMHX JE€PiKaB.
lllogo Ykpainu, TO BapTO BpaxyBaTH JAYMKH
BUCHUX, IO NEpexigHe IPaBOCyA4sl B HaIIl
A€psKaBl € HOBHM IIPABOBUM IHCTHTYTOM, IO
MOBUHEH BIJIrpPaTH OJ4HY 3 BHPIMIAABHUX PO-
A€M TicAA 3aKiHYeHHs BifiHM YKpainu ta PO
y mpoleci AeoKymamii Ta peiHTerpamnii THM-
4acoBO BTpadeHHUX Tepuropiii. HamionanpHa

IIpaBoBa IPAKTHKA Ie Hi pady He CTHKAAACA
3a Iepiog HE3aAEKHOCTL YKpaiHU 3 IOPSAAKOM
3aCTOCYBaHHA IPABUA IEPEXiZHOTO IPABO-
cyaasn. OgHak, nounHaoun me 3 mogii 2014
POKy, YKpaiHa Ma€ He AHWIIEe 3BIABHHTH Bij
OKymarii oKpeMi CBOi TepHuTopii YKpaiHu Ta
inTerpyBaru aHekcopanuii APK, are it Bupi-
IIUTH KOMIIAEKC IIPABOBUX, COL[IAABHUX, Biil-
CbKOBHUX Ta ICTOPUYHHUX HMUTAHb MaiOyTHHOTO
po3BuTKy [2, c. 108]. BakAHUBOIO CKAAZ0BOIO
IEPexXiZHOTO MPABOCYAAs € BPAXYBAHHA I10-
AITHYHOTO KOHTEKCTY Ta 3a0€3MeYeHHs yJ9acTi
BCIX 3aIlIKaBACHUX CTOPIH y IpoIieci peanisa-
nii nux 3axoais. Ilepexigne npasocygas He €
IPOCTHM 3aB/JAaHHAM, BOHO IOTPeOy€e KOMII-
A€KCHOTO MiAX0AY, ZOBIOCTPOKOBOI poboTH Ta
HiATPUMKH 3 60Ky MI>KHapPOAHOI CIIIABHOTH.

ITicas 3aKkiHYeHHA BIHHE B YKpaiHi O4HIM
i3 KAIOYOBHX aCHeKTiB 6ysge BIPOBAJAKEHHS
IepexifHOro MpaBoCyAAd Ta 3abe3ledeHHs
BiJIIKOAYBaHHA 30UTKIB, 3aBJaHUX 30pOHHUM
KOHPAIKTOM. AJKe IepexigHe IPaBOCyAAs
OXOIIAIOE IIMPOKHUH CIIEKTP 3aX0JAiB, CIPAMO-
BAHUX Ha IOZOAAHHA CHAJIIMHHA MHHYAHX
KOH(]AIKTIB, 3a6€3I1€e4eHHA CIIPABEeJAUBOCTI Ta
3ano6iraHHs IOBTOPEHHIO HACUABCTBA. Big-
IIKOAYBAHHA 30UTKIB, Yy CBOIO 4epry, nepej-
6avaTuMe KOMIIEHCAINIO 34 MIKOAY, 3alOJIAHY
PI3UYHUM Ta IOPHAMYHHUM 0COO6AM BHACAIJOK
BIHH. A 1 mKoga 6€3yMOBHO € BEAHKOIO.
BigmxkogysaHHs 36UTKIB Y KOHTEKCTI IIepexij-
HOTO TIPAaBOCYAAA CTOCYETbCA 3aXOJIB, CIpPsA-
MOBAaHHMX Ha HaJaHHA KOMIIEHCAIIl KepTBaM
HOPYIIEHb IIPAB AIOAUHH Ta IHIIUX 3AOBKH-
BAHb, IJO CTAAUCA 1] 9ac KOHPAIKTY abo 1e-
pexoay Ao geMokparii. lle oguH 3 KAIOYOBHX
€AEMEHTIB NEePEeXiZHOTO IPABOCYAAA, AKUU
JAOIIOMATra€ CYCIIABCTBY BiJHOBAIOBATHCH IIiC-
Af TpaBMaTHYHHX 1oAii. ITporec nepexigHo-
ro NpaBoOCyAAs Ta BIAIIKOAYBAHHA 30UTKIB €
CKAQJHHMM Ta TPUBAAUM, 1 TOTpe6ye KOMIIAEK-
CHOTO MiAX0AY, BRKAIOYAIOYH MI>KHAPOAHE CIIiB-
POOGITHHIITBO TA MIATPUMKY.

Ctyniae HaykoBoi po3pobku mpobaremu
AOCAIAKEHH S

IIpobremMu  mepexizHOro  HpPaBOCYAAA,

HOTO IIIHHICHO-TIPABOBUX KOHCTAHT € Mpe/jMe-

TOM aHaAi3y 6ararboX BITYM3HAHHUX YYEHHX-

npaBo3HaBLiB. OCHOBHI aceKTH L€l mpobae-

MH BUBYAAM TakKi HaykoBli, Ak b. Bepnamsb-
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kuii, B. I'pumko, B. Iapuenko, O. Kozakesud,
B. Iloknaag, C. Ilpoxonenko, B. CokypeHko,
M. ®ecenko Ta iH. BOHH 40CAIAKYBAAH ITUTAH-
HA 3aX0/41B Ta MPAKTHK, CIPAMOBAHUX Ha IO-
JAOAAHHA HACAIAKIB 30pOHHUX KOHPAIKTIB 260
MacmITabHUX MOPYIIEHb IIPAaB AIOAUHH, 3 Me-
TOI0 3a0€3Ie€YeHHs CIIPaBEAAUBOCTI, IIPUMH-
PEHHA Ta BIAHOBAEHHS JOBIPH B CYyCITIABCTBI.

Mera crarTi
MeTo10 CTAaTTi € AOCAIAKEHHA KOHIIEIIIT
HepPexiZHOTO IPABOCYAASI TA OKPECACHHS Me-
XaHI3MIB BIAIIKO/JYBAaHHSA IIKOAH B YMOBAaX Bi-
iHHN B YKpaiHi.

Buxaaz MaTepiary

BupimeHHsA IpoTHPIY, AKi A€KaTh B OCHOBI
30pOifHUX KOH(PAIKTIB (BOEHHHX Aill) Ta HECTa-
6IABHOCTI B IIEPEXiAHUX CYCIIIABCTBAX BUMArae
nepepopMaTyBaHHA TAOGAABHOTO IIPOCTOPY, B
OCHOBI SIKOT'O MAIOTh CTOATH IIIHHICHO-IIPABO-
Bl KOHCTaHTH 6yTTA. IIpaBoBi IHHOCTI BiATaK
3HAXOAATH BIAIIOBIZHE IHCTUTYIIiliHE, 3aKOHO-
JaBde Ta NPAKTHYHE BiJoOpakeHHA y popmi
KOHKPETHHX 3aKOHOJABYUX ITOAOKEHb Ta CY-
AOBHX pimensb. I[IHHOCTI MOKAUKAHI COPHATH
6IABII €(PEKTHBHOIO PYyXy TaKHX CYCIIIABCTB
Bi/ AaBTOPHTAPHUX PEKHMIB 40 A€MOKpPATIi Ta
IIO/JOAQHHS B ITUX CYCIIABCTBAX HACAIAKIB IpoO-
MaZsIHCbKUX KOH(AIKTIB, IIOB’I3aHUX 13 MaCHI-
TaOHUMU AKTaMHU HACHABCTBA.

Ilepexizne mnpaBOCyAAsl — HEBLA €MHUN
€Tall IPOIeCy BIZHOBAEHHS CYCITIIABCTBA IIiC-
Ast 30poifHUX KOHPAIKTIB. Lleil KoMIAekcHMit
MEXaHI3M IOKAMKAHUM He AHIIE BCTAHOBH-
TH ICTUHY ¥l MMOKapaTH BHHHHX, a H TAH60KO
BIIAMBA€ HA KOAEKTUBHY IIaM ATh HapoAy. Bin
PopMye HOBE pPO3YMIHHA CIPABEJAHBOCTI,
CIpHUsi€ IPUMHPEHHIO Ta 3aTOEHHIO PaH MHUHY-
Aoro. I ogHOYACHO 3aKAagae PyHAAMEHT AAA
Mai6yTHBOTO, g€ IoBara 40 IIPaB AIOAUHH Ta
BEPXOBEHCTBO IIPaBa CTAIOTh HEIOPYIIHUMU
HpHUHIIUIIAMH. Y HPOIieci HOBOEHHOTO BIAHOB-
A€HHSA YKpalHCbKE CYCIIIABCTBO CTUKAETHCA 3
6OAIOUHMH CIIOTAZaMU, IIEPEOCMHUCAIOE CBOIO
icTOpiIo Ta 1J€HTUYHICTh, OAHAK II€ AYXKE BaXK-
AHBO, 60 TIABKH TaK MOKHA IPOKAACTHU IIASX
A0 CTAAOTO MHUPY Ta 3MIITHEHH S JeMOKparTii [3].

IlepexigHe mpaBoOCyAAsl — Il€ KOMIIAEKC
3aX0J1B Ta NPAKTHK, CIPAMOBAHUX HA I0JO0-
AQHHA HACAIAKIB 30pOIHUX KOHPAIKTIB a60
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MacmTabHUX MOPYIIEHDb IIPaB AIOJAUHH, 3 Me-
TOI0 3a0€3MeYeHHs CIPaBEAAUBOCTI, MPUMU-
PEHHA Ta BIJHOBACHHS JAOBIPU B CYCIIABCTBI
[4, c. 42]. BoHO BKAIOYA€E CyZOBL T4 HECYAOBI
MEXaHI3MH, CIPSAMOBAHI Ha BCTAHOBAEHHA ic-
TUHH, IPUTATHEHHSI BUHHUX /40 BIAIOBIJAAD-
HOCTI, HaJaHHA BIAIIKOAYBAHHSA JKEPTBAM,
NpOBEAEHHA IHCTUTYIIIHHUX pedopM Ta BIPO-
BA/KEHHA 3aX0/IB 3 HEJOIYIIEHHSA TOBTOPEH-
HA IOPYyIIEHb.

B 1opuguuHHX JKepeAaax BHOKPEMAIO-
I0Th IIUPOKUH CHEKTP 3aXOJiB IEPeXigHOTO
IIPABOCYAAS, SIKI MOKHA PO3/JIAUTH Ha KiAbKa
OCHOBHHX BH/IB:

1) cyAoBI MexaHI3MH: KpHUMiHAABHE IIEpe-
CAlgyBaHHA (PO3CALAYBAHHS Ta CYAOBUH poO3-
TASiZ CIIpaB IIPO BOEHHI 3AOYHHHU, 3AOYHHU
IIPOTU AIOASHOCTI Ta 1HIII cepHO3HI OPYIIEeH-
Hs IIPaB AIOAMHH); MIKHApOAHI TpubGyHaAU Ta
CyAH (CTBOPEHH:A CHEI[laABHUX CYJOBHX Op-
raHiB JASl PO3CAIAYBAaHHA Ta CyJOBOTO IIepe-
CAlJyBaHHA 3AOYHHIB, BUMHEHHX Y II€BHOMY
KOH(]AIKTI;

2) Hecy4oOBI MexaHI3MH: KoMicil 31 Bcra-
HOBACHHS ICTMHH (HE3aA€KHI OpraHH, Mo
30UpaloTh Ta ONPHUAIOJHIOITH 1HGOPMAIIIIO
IIpO MOPYIIEHHA IPAB AIOAHHU Y MHHYAOMY,
3 METOIO BCTAHOBAEHHA (PAKTIB Ta CIIPHAHHSA
NPUMHPEHHIO); pernaparnii Ta BIAIIKO/JYBaHHSA
mKogu (3abe3nedeHHs (pIHAHCOBOIO BIAIIKO-
AYBaHHA Ta IHIIMX GOpPM KOMIIEHCAlIi KepT-
BaM IOPYIIEHb IIPAB AIOAWHHU); IHCTUTYLHIHI
pedopmu (3MIHH B 3aKOHOJABCTBI Ta Jep:Kab-
HUX IHCTUTYIISAX 3 METOIO 3ar06IiraHHs MOBTO-
PEHHIO IOpyIIeHb Ta 3a6e3led4eHHs BepXo-
BEHCTBA IIpaBa); AIOCTpanis (mepesipka ocib
HA IPUYETHICTH JO IOPYIIEeHb IIPAB AIOJHHU
Ta OOMEKEHH IXHbOI Y9aCTl Y BAAJHUX CTPYK-
Typax); IPpOrpaMH HPHUMHPEHHA Ta IICHXOAO-
rivHOI NIATPUMKH (3aX0AH, CIIPAMOBAHI HA IO-
AOAQHHSA TPABMATHYHHUX HACAIAKIB KOHPAIKTY
Ta BIAHOBAEHHSA COLIAABHOI 3TrYPTOBAHOCTI;

3) 3aMimaHi MexXaHI3MH: IIepexijHe IpaBo-
CYAAS 9acTO IOEAHYE Pi3HI MexaHi3mu, mob
3a6e3meYnT KOMIIAEKCHUM 1iJXig A0 BH-
pilieHHsA HpPoOAEM, IO BUHHKAM BHACAIJOK
KOH(PAIKTY a60 MacmTabHUX IOPYIIEHDb IIpaB
AIOJMHH.

Baxauso Te, mo arpecia Pociticekoi @e-
JAepauii IpoTH YKpaiHH BiKe IpHHECAQ 6e3Aid
PYHHYBAaHb Ta YUCAE€HHI JKEPTBU CEPEJ ITUBIAD-
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Horo HaceAeHHs. lIlogHs pociiicbki coagaTh Ta
iXH€E KEePIBHUIITBO BUNHAIOTh YUCAECHHI BOEHHI
3AOYHHU, CEPIIO3HO MOPYIIYIOYH HOPMH MIXK-
HApOAHOTO TYMAHITAPHOTO MpaBa Ta IpaB AIO-
AUHU. Takl AIAHHA HE MOBUHHI 3AAHIIUTUCA
HEMOKapaHUMH, OCKIABKH BOHU ITOCATAIOTH HA
HAWBAKAUBIII AIOACBKI Ta [IUBIAI3ALIAHI I[IH-
HOCTI. YKpaiHl He <«IOIJACTUAO» IOTOBHUTH
CITHCOK KpaiH, IKHM JOBOJHAOCH IPOXOJAUTH
yepe3 BUKAHK IIOBHOMACIITAOHO! BiifHH, a Big-
TakK 1 341fICHIOBATH IIPABOCYAA51 HaJ4 TUMHU 3AO0-
YUHAMH, AKI BUNHAIOTHCA B KOHTEKCTI 30poii-
HOTrO KOHQAIKTY [5, c. 33]. YTiM, nokapaHHs
BOEHHHUX 3AOYHHIIIB — II€ CKAAJHHH Ipoiec,
AKUH 9acTo noTpebye MIKHAPOAHOI MiATPUM-
ku. HanioHaabHI CyZ0BI CHCTEMH HE 3aBXKAU
MaloTh JOCTaTHbO pecypciB abo MOBHOBAKEHb
AAA PO3CAIAYBAHHA Ta CYJOBOTO TEPECAIAY-
BAHHA TaKHX 3AOYHHIB, 0COOAMBO y BHIIAZKaX
KOHQAIKTIB, IO OXOIAIOIOTH KiAbKa KpaiH,
ab60 KOAU 3AOYHHH CKOIOIOThCA 11032 MEKaMu
IOPUCAMKIII IIeBHOI JAepskaBu. MixHapoaHa
CHIBIIpAIlsA, BKAIOYAIOYH IIATPUMKY 3 OOKy
MIKHapOAHHX CyAiB Ta OpraHi3aliiif, 9acto He-
o6xigHa AAs 3ab6e3redeHH ClIpaBeJANBOCTI Ta
HPUTATHEHHsI BUHHHUX 40 BiAIIOBIZaABHOCTI.
Mogeni, fKI 3apOBaAKYBAAUCA Y CBITI,
pisHOMaHITHI Ta yHIKaAbHI. ITpore gas ycmim-
HOTO 3J1fICHEHHA IIpaBOCYyAJs MOKHA BH-
OKPEMHUTH HH3KY BH3HAYAABHHX YHHHHUKIB,
mo 0o6’€AHYIOTh IlepeBaKHy OIABIIICTL Mexa-
Hi3MiB. CIog4H BIAHOCATBCS, 30KpeMa: IPUBe-
A€HHA 3aKOHOJABCTBA IIOJAO PO3TAAAY MikK-
HAapOAHUX 3AOUYHHIB Y BIAIOBIAHICTD 40 MIXK-
HApOAHUX CTAaHJAAPTIB, 30Kpema, Pumcpkoro
Craryry (0COOAMBO B KOHTEKCTI KOMAaHJAHOI
BIAIIOBIZAABHOCTI); IPUIHATTSA KOMIIA€KCHHX
cTpareriil 3 po3cAiZyBaHHS BOEHHHUX 3AOYHHIB
Ta Y3roAK€HOTO IiAXOAY PO3TAAAY CYAOBHX
CrIpaB; BIPOBAJAKEHHSA HPHHIJUITY CIHEIliaAi-
3amii AAS OpraHiB pO3CAlqyBaHHS Ta IIPaBO-
CyAas (HapUKAAJ, CTBOPEHHSA CY/JOBHX Opra-
HIB, OKPEMHX ITAAAT TOIIO 31 CIEIIAAI30BAHOIO
IOPUCAHKIIEIO MIOA0 BOEHHUX 3AOYHHIB); IO-
IAHOAEHHS 3HAHb CyAJAiB B MIKHAPOJHOMY I'y-
MaHITAPHOMY Ta KpUMIHAABHOMY IIPaBi; CITIBII-
pans Jep;KaBHHX OpraHiB 3 MUKHAPOJHUMU
MapTHEpPaMH, HEYPsAJOBUMH OPTaHI3aIlAMU;
HeyIepeKeHICTb 1 He3aA€KHICTh IHCTUTYIIIH,
10 3aMAIOTBCA PO3TAALOM CIPAB IIIOJ0 BOEH-
HHUX 3AO4YHHIB TOIO [5, c. 34]. IIpu nbomy pos-

I'Afil MIKHApOJHUX 3AOYHHIB Y BIAIOBIAHOCTI
AO MUDKHApPOAHUX CTAaHAAPTIB, BKAIOYAIOYH
PuMchpKHil cTAaTyT, € BAKAUBHM AAA: 3abe3Ire-
YeHHs BIAIIOBIAAABHOCTI 34 HAUTSXKYl 3AOYH-
HU, IO CKOIOIOTBCS IIPOTH AIOACTBA; IOIIepe/-
JKEHHSI HOBUX 3AOYHHIB IIASIXOM ITOKapaHHS
BUHHUX; 3aXUCTY IIPAB KEPTB 3AOYHHIB; 3MiIl-
HEHHsI BEPXOBEHCTBA IIPaBa Ta MIKHAPOAHOIO
IIPABOIIOPAAKY TOIIO.

ITpunarigHo 3a3HAYUMO, IO BOEHHI 3AO-
YUHHU — Il€ IOPYIIEHHA 3aKOHIB Ta 3BHUYAIB
BIfHH, AKI MOKYTh BKAIOYATH BOMBCTBA, KaTy-
BAHHA, B3ATTA y pabCTBO IUBIABHOT'O HACEAEH-
Hs1, BOUBCTBO BIMCBKOBOIIOAOHEHHX, ITOrpabdy-
BAHHA Ta 1HII Aii, 3a60pOHEH] MIKHAPOAHUM
npasoM. B YkpaiHi po3cAigyBaHHA BOEHHHUX
3AOYHMHIB 34IHCHIOETbCA, 30KpeMma, Odicom
I'eneparbHOro mpokypopa, Akuii 3abesnedye
IIpOIleCYyaAbHE KEPIBHHUI[TBO Ta IIPE/JCTABASIE
CTOPOHY OOBHHYBaueHHS B cyal. Takox, caigdi
OpTaHiB gep;KaBHOro 6I0PO PO3CAiAyBaHb 3a-
HMAIOTBCSA PO3CAIAYBAHHAM 3AOYHHIB, BUNHE-
HUX BiiicbKOBOCAY:KOOBIsAIMU [6]. YBakaemo,
IO PO3CAIAYBAHHSI BOEHHUX 3AOYUHIB € BaXK-
AHMBHUM /JASl IPUTATHEHHSA BHHHUX O BigIo-
BIZAABHOCTI, BCTAHOBA€HHA CIIPABEJAHBOCTI
AAS KEPTB Ta 3arobiraHHsA IOBTOPEHHIO Ta-
KHX 3AOYHHIB y MAaHOyTHBOMY.

TakuMm 4HMHOM, IOHATTA «IIEpexijHe Ipa-
BOCYAA51» OXOIIAIOE MEXaHI3MU BCTAHOBACHHS
00CTaBUH CKOEHHS 3AOYHHIB IIPOTH AIOJCTBA B
nepios pyHKIJIOHYBAHHS PI3HUX TOTAAITAPHUX
PEKUMIB, Y HIPAKTHUII IKUX HTUPOKO ITONTUPEH]
MacOBI IMOPYIICHHS IPAB AIOAUHU, PyHHYBaH-
Hs IHCTUTYTIB I'POMAJAHCHKOIO CYCIIIABCTBA Ta
iHmi gecrpyktuBHi aBuma. ITicast AlKBigarii
IIUX PEKUMIB BUHUKA€E HEOOXIAHICTb peabini-
Tamii XepTB pelnpeciii Ta BPEryAIOBaHHS iH-
IIMX HETaTUBHUX HACAIAKIB. Y II€HTpl yBaru
CTaI0Th, HacaMIIepes, perejeHTH rpyobux mo-
PYILIEHb IIPABHA Be/JEHHs BIiHH, TOPTYPHU Ha/j
AIOZBMH, MACOBI BOUBCTBA TOLIO.

I1i rane6Hi ABUIA CLOrOAHI IPUCYTHI i B
YKkpaini B yMoBax BeJeHHs BiiHU 3 60ky PO
AK KpaiHu-repopucra. Taxki gii — cBigome Ta
rpybe nopymenHsa JKeHeBCbKoi KOHBEHIIIT PO
3aXHUCT IIUBIABHOIO HACEAEHHS 11l Yac BIfiHU,
IIOAOKEHHSI CT. 3 sIKOI Iepea6adaioTs, Mo Mg
gac 30pOHHOro KOHQAIKTYy 3a60pOHEHO «Ha-
CHAAA Ha/J KHUTTAM i 0COOHCTICTIO, 30KpeMa
BCI BUAM BOUBCTB, 3aBJaHHSA KaAIITBA, KOP-
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CTOKE IIOBO/KEHHA U TOPTYPH; 3aXOIAEHHSA
3apYYHHUKIB; Hapyra HaJ AIOJACHKOIO TIAHICTIO,
30KkpeMa 0Opa3AmBe Ta IPUHU3AHBE IIOBO-
AKEHHS; 3aCy/KEHHA Ta 3aCTOCYBAHHSA IOKa-
paHHsA 6e3 1orepejHbOrO Cy40BOTO PIIIEHHS,
BUHECEHOTO CYyJOM, AKHI CTBOPEHO HANEKHUM
YHUHOM 1 IKUM HaJae CyZO0Bl rapaHTii, BU3HAHI
[[UBIAI30OBAHUMH HApPOJAMH SIK HeOOXiAHI» [7].
YTiM, 341iICHEHHA KPHUMIHAABHOTO IIE€PECAIAY-
BAaHHA 0Ci6, TPUYETHUX 40 BUYNHEHH A BUIIIEO3-
HA4YEHHX 3AOUYHHIB, HA KAAb, JOBOAL CKAQJHUI
HpoLec, BHACAIZOK YOro BCTAHOBUTH IXHIO
IPOBHHY IPAKTHYHO HEMOKAHUBO.

IMlogo ykpalHCBKO-POCIMCBKOI BIMHHU, TO
BApPTO 3a3HAYUTH, IO IpUTATHEHH:A PO 10 Big-
HOBIZAABLHOCTI 3a BOEHHI 3AOYMHU Ta 3AOYUHU
IPOTH AIOASAHOCTI, CKOEHI B YKpaiHi, € TAKOXK
CKAQAHUM 1 6araTorpaHHuM mporecoM. Bin
BKAIOYA€ B cebe pi3HI MeXaHI3MH, TaKi AK po3-
CAlAYyBaHHA MIKHAPOAHMM KPHUMIHAABHUM
CY/AOM, CTBOPEHHSA CIIEIllaAbHOrO TPHUOyHaAYy,
a TAKOK 3aCTOCYBaHH:A CaHKINH Ta IHINIUX 3a-
X0Z1B 3 60Ky Mi’KHApPO/JHOI CIIIABHOTH.

Ileit mporec BKAIO9ae 6arato CKAAQJOBUX,
cepej AKHX:

1) MixHApOAHMII KPUMIHAABHHH  CyA
(#ari — MKC). MKC Ma€e 10pHCAUKIIIO 040
3AOYHHIB TI'€HOLIUAY, 3AOYHHIB IPOTH AIOAA-
HOCTI Ta BOEHHHX 3AOYHHIB, CKOEHUX Ha TEpPH-
TOPIi JepKaB-dAeHIB. YKpaiHa € YreHoM Mix-
HApOJAHOTO KPHUMIHAABHOTO CyAy, adxe 3 1
ciuns 2025 poky crara 125-10 gep:xaBolo-ydac-
Hureio Pumcekoro craryry MixHapOgHOrO
KPUMIHAABHOTO cyay. Patudikamis Pumcpkoro
craryty, sika BigbyAacs pasimre, JO3BOAHAQ
YKpaiHi OTpUMaTH MOBHOIPABHE YAEHCTBO B
MKC [8].

2) Coenianpnuii  Tpubynan. Tak, 25
gepsHa 2025 poky y Crpacbypsi Ilpesungenr
Yxpainu Boaogumup 3eseHcpkuit Ta I'ene-
parpHuii cekpetap Pagu €sponu Anen bep-
ce mgnucaru Yrogy Mik Ykpainowo ta Pagorwo
€Bpornu 1po cteopenHs CreniaAbHOro Tpuby-
HAAy I1OJO 3AOYHHY arpecii mpoTu YKpaiHH.
CrerniaAbHUI TPUOYHAA € TIEPIIUM MIZKHAPOJ-
HUM CyZOBHUM OPTAaHOM 3 4Yacis /pyroi cBiToBOi
BIiHH, SIKHH Ma€ IOPHUCAUKIIIO PO3CAIAyBaTH
Ta MEPECAIZYBATH BCIX OCIO, HE3aAEKHO Bij
iXHBOI ITOCAAH, AKI HiJO3PIOIOTHCA Y BYNHEHHI
3aounny arpecii. Ctopenns Tpubynaay € 3a-
BepIIeHHAM 6araTopivyHol IOpuANIHOI poboTn
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YKpainu, ii KpaiH-napTHepis, Pagu €Bporn ta
€sponeticbkoro Coio3y 3agAsl 3ab6e3nmedeHHA
CIIPAaBEAAUBOCTI JASl KEPTB POCIHCbKOI arpe-
cii. TpubyHar JOIIOBHUTD apXITEKTYpPY Mi’KHa-
POAHOrO KPUMIHAABHOIO IIPABOCYAJs, a HOro
3aIyCK € YITKUM CHTHAAOM HEBIZBOPOTHOCTI
BIATIOBIaABHOCTI JAS TUX, XTO IIOPYIIIY€E OCHO-
BOIIOAOKHI HOPMH MIKHApPOAHOTO IIpaBa, Ha-
Maralo4Mch 3HUIIUTH IiAl Kpainu [9]. Takuii
TpuUOYHAA MOXE MAaTH HIUPINY IOPHCAUKINIIO,
Hixxk MKC, 1 Moke po3rAsjaTi 3AOYHH arpecii.
BusnadyeHHsA IOPUCAHUKLIL, CKAAgy TpHOYHAAY
Ta IPOLEAYP € CKAQZHUM 3aBJaHHSM.

3) Caukwii Ta iHmi 3axogu. MixkHapogHe
CIIBTOBAPHUCTBO MO’K€ 3aCTOCOBYBATH CAHKIIi
Ta iHmN 3axoju mpotu P® Ta okpemux ocib,
BiAIOBIZAABHHX 32 3AounHU [10, c. 44]. i 3a-
XO4H MOKYTb BKAIOYATH €KOHOMIYHI CAaHKIII,
3a60poHY Ha B'134, 3aMOpPOKYBAHHA AKTHBIB T4
1HIIIl OOMEKEeHH .

4) JlokymenTyBanHA 3A049nHiB. HeobxigHo
AOKYMEHTYBATH BCl 3AOYUHH, CKOEHI B YKpai-
Hi, A TIOZAABIIOTO BUKOPHUCTAHHA B CY/J0BO-
My nponeci. Bakauso 36uparu gokasu, CBig-
YeHHS Ta IHII MarepiaAd, AKi MOXKyTh OyTh
BUKOPHCTAHI B CYAL.

5) BignosigaapHiCTh OKpeMuX ocib. Bask-
AHMBO BCTAHOBUTH BiAIIOBIZAABHICTb KOHKpPET-
HHUX 0CI0, SKI BiAJaBAAM HAKa3U TAa CKOIOBAAU
3rounHU. HacaigkoM 11b0r0o MOKe 6yTH KpuMi-
HaAbHe IlepecAigysanus nux oci6 y MKC a6o
CHeIiaAbHOMY TPUOYHAAL.

6) Penapanii. PO mae 6yru npurarayra 40
BIAIIOBIZaABHOCTI 32 BIgIIKOAYBAaHHs 30UTKIB,
3aBJaHUX YKpaiHi BHACAIZOK 36poiiHOI arpe-
cii Ta 3A04YMHIB. MexaHi3MHU BIAIIKOAYBAHHS
30UTKIB MOKYTbh BKAIOYATH CTBOPEHHS CIIEIli-
AABHOTO pOHAY AASI BUIIAAT KOMIICHCAINA.

Hacamkinenp BapTo 3a3HayuTH, mo PO
Moske 1 He BU3HaBaTu opucjukiiio MKC a6o
CreniaAbHOTrO TPpUOYHAAY, TOMY IpOLieC MpH-
TATHEHHS A0 BIANOBIZaABHOCTI MoOke OyTH
TPHUBAAUM 1 CKAAZHHM. 3 OTAAAY HA II€, Mik-
HapOJHE CIIBTOBAPUCTBO MA€ BUKOPHUCTOBYBA-
TH BCl JOCTYITHI MEXaHI3MU A 3a6e3reueHHA
CIIPAaBEAAUBOCTI Ta BIATIOBIZAABHOCTI 32 CKOEHI
3AOYHHU HA TepHUTOPIi YKpaiHu.

BucnoBku
Otxe, mpaBoCyAAd TEPEXiZHOTO Tepio-
Ay Ma€ IIUPOKUH CHEKTP Pi3HONAAHOBUX 3a-
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BJAHb, TONOBHHMH 3 SKHX € BCTAHOBAEHHS
ICTHHHOT'O XapaKTepy JAOCAIAKYBAHUX IOAIN
Ta HaIllOHAaAbHE IPpUMHPEHH:A. BoHO BRAIOUaAE
CYAOBI Ta I103aCy40Bl MEXAHI3MHU, Y TOMY YHCAL
IepeCcAiJyBaHHSA 32 3aKOHOM, BIAIIKO/JyBaHHS
30HUTKIB, BCTAHOBACHHS ICTMHH, IHCTUTYLIHHI
pedpopmu. Y 1poMy IpoIeci BaKAUBE Miclie
BiZBEAEHO IIHHICHO-IIPABOBUM KOHCTAaHTaM
HpaBOCYAAsl, cepe/ SKHX KAIOYOBUMHU € 3a-
XUCT 1paB 1 cBo6og Aoguau. Takum 4uHOM,
HPABOCYA/s — I1€ HAlBHIIe BUPAKEHHA BIAIIO-
BIZAABHOCTI Ta CIIPAaBEAAHBOCTI IIOAO 3AXHCTY
Ta OXOPOHU IIPaB AIOAHHH, IOIEpPE/]KEeHHA
MOPYHIEHDb Ta MOKapaHH: 3a Hux. I1pasocyass
HepexigHOro repioay nepegbadae mosary Ao
IIpaB AIOAWHH, 40 IHTEPECIB XKepTB Ta TYpOOTY
1po 6AaronoAydYdA CyCHIABCTBA B IiAomy. [Tpn
LIbOMY, caMe JOOPOYECHICTh CYAJIB € KPUTHI-
HO BaKAUBHM aCIIEKTOM II€PEXIJHOrO IIpaBo-
cyaas. IlepexigHe mpaBocyas, cupsAMOBaHE
Ha IIOJOAAHHSA HACAIAKIB MUHYAHX KOHPAIKTIB
YU ABTOPUTAPHHUX PEKHUMIB, BUMArae BiJHOB-
A€HHA JOBIPH 4O CYAOBOI CHCTEMH IIAAXOM
IPOMaJCBKOI ydacTi y cygounHcTsl. Jobpouec-
HI CYAAl, AKI J1I0Th HE3AAEKHO, HEeyIIepe/ sKeHO
Ta CyMAIHHO, € KAIOYOBUMH AAA 3a6€311eYeHHA
CIIPaBEAAUBOCTI Ta 3aKOHHOCTI y IepexigHui
nepiog. Ixusa A06pOYeCHICTh gOoIOMarae Bij-
HOBUTH BEPXOBEHCTBO IIpaBa Ta 3amobirru
6e3KapHOCTI 32 MUHYAL 3AOYHHH.
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SUMMARY

The article explores the concept of transitional
Justice. It outlines mechanisms for reparations in
the context of the war in Ukraine. It is emphasized
that the foundation of the justice system lies in
the protection of human and civil rights and
freedoms. The concept of transitional justice is
specifically aimed at addressing the consequences
of mass human rights violations and abuses that
occurred in the past, particularly during periods
of institutional reforms (transformation) or armed
conflicts (military actions). Transitional justice is
an essential stage in the process of societal recovery
after armed conflict. This complex mechanism
is intended not only to establish the truth and
hold perpetrators accountable, but also to deeply
influence the collective memory of a nation.

It encompasses various measures aimed at
ensuring legal accountability, establishing the
truth, compensating victims, and preventing
the recurrence of such violations. Judicial, non-
Judicial, and mixed mechanisms of transitional
Justiceareidentified. The article highlights criminal
prosecution (investigation and trials of war
crimes, crimes against humanity, and other serious
human rights violations), as well as international
tribunals and courts (the establishment of special
judicial bodies to investigate and prosecute crimes
committed during a specific conflict).

Transitional justice entails respect for human
rights, consideration of victims’ inlerests, and

concern for the well-being of society as a whole.
In this context, judicial integrity is a critically
important aspect of transitional justice. Aimed at
overcoming the consequences of past conflicts or
authoritarian regimes, transitional justice requires
the restoration of public trust in the judicial system
through civic participation in judicial processes.
Honest judges who act independently, impartially,
and conscientiously are essential to ensuring
Justice and the rule of law during the transitional
period. Their integrity contributes to restoring
the rule of law and preventing impunity for past
crimes.

The article concludes that transitional justice
encompasses a wide range of mullifaceted tasks,
the most important of which are establishing the
lrue nature of the events under investigation and
achieving national reconciliation. It includes both
Judicial and non-judicial mechanisms, such as
legal prosecution, reparations, truth-seeking, and
institutional reforms. In this process, value-based
legal constants of justice play an important role,
among which the protection of human rights and
[freedoms s paramount.

Keywords:  human rights, values, value-
based legal constants, justice, transitional justice,
institutional reforms, truth, judicial integrity,
public participation in the judiciary, martial law,
war crimes, international crimes, international
standards,  criminal  justice,  reparations,
compensation for damages.
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