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The article examines the issue of restrictions on
the right of everyone to education during the period
of the legal regime of martial law. It is noted that
Article 53 of the Constitution of Ukraine guaran-
tees everyone the right to education, but it is not
absolute: according to Article 64 of the Constitu-
tion of Ukraine, it may be restricted in conditions
of martial law or a state of emergency.

The emphasts is on the fact that the restriction
of the right to education during the period of the
legal regime of martial law must be provided for by
law. It is argued that the effect of only the Law of
Ukraine “On the Legal Regime of Martial Law”
and/or the Law on Approval of the Decree of the
President of Ukraine “On the Extension of the
Term of Martial Law in Ukraine” is not sufficient
to state that the restriction of the right to education
during the period of the legal regime of martial law
meels the criterion of “provided for by law”. The
provisions of a law or a by-law that restricts the
right to education must be compatible with the pro-
visions of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms. Restric-
tions on the right to education by local regulations
are such that they do not meet the requirement of
“established by law” since these acts are not covered
by the concept of “law”. It has been established that
for this reason, laws and/or by-laws that restrict
the right to education of everyone under martial
law are assessed by the European Court of Human
Rughts as to whether their provisions are compatible
with the provisions of the Convention, while local
regulations are not.

It is noted that the restriction of the right to
education of everyone must meel a legitimate aim.

When determining the aim of restricting the right to
education under martial law, the state must comply
with the requirement not to go beyond what is in the
public interest in a democratic society.

Measures taken to restrict the right to educa-
tion under martial law must be proportionate.
These measures must also be aimed al ensuring a
level of education that is assessed using the criteria
of “minimum level of education” and “adequate
level of education”. It is argued that the develop-
ment of the curriculum and its content fall within
the competence of the member states of the Council
of Europe. The European Court of Human Rights
does not have the competence to assess the content of
curricula, the appropriateness or inappropriateness
of certain forms of control provided for therein.
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Formulation of the problem

According to Article 53 of the Constitution
of Ukraine, everyone has the right to
education [1]. Part 2 of Article 53 of the
Constitution of Ukraine states that complete
general secondary education is mandatory
[1]. The state ensures the availability and
free provision of preschool, complete
general secondary, vocational and technical,
higher education in state and municipal
educational institutions; the development of
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preschool, complete general secondary, out-
of-school, vocational and technical, higher
and postgraduate education, various forms of
education; the provision of state scholarships
and benefits to pupils and students (Part 3
of Article 53 of the Constitution of Ukraine)
[1]. Part 4 of Article 53 of the Constitution
of Ukraine states that citizens have the right
to obtain higher education free of charge in
state and municipal educational institutions
on a competitive basis [1]. Citizens belonging
to national minorities are guaranteed by law
the right to education in their native language
or to study their native language in state and
municipal educational institutions or through
national cultural societies (Part 5, Article 53 of
the Constitution of Ukraine) [1].

According to Part 1 of Article 64 of the
Constitution of Ukraine, the constitutional
rights and freedoms of man and citizen may
not be restricted, except in cases provided for
by the Constitution of Ukraine [1]. Part 2 of
Article 64 of the Constitution of Ukraine states
that in conditions of martial law or a state of
emergency, certain restrictions on rights and
freedoms may be established, indicating the
period of validity of these restrictions [1].

The right to education, guaranteed by
Article 53 of the Constitution of Ukraine, is
not included in the list of human rights and
freedoms that cannot be restricted. The Law
of Ukraine “On the Legal Regime of Martial
Law” of May 12, 2015, as amended and
supplemented, is in force in Ukraine [2]. As is
well known, on April 16, 2025, the Verkhovna
Rada of Ukraine extended martial law and
mobilization in Ukraine until August 9, 2025.

The war in Ukraine has been going on for
over 3 years. Part of the territories of Ukraine
are occupied by Russia, and fighting is ongoing
in part of the territories of Ukraine. There
are children who are under occupation and
do not have access to the Internet for online
learning, there are children who were forcibly
taken out by Russia from the occupied territory
of Ukraine and placed in Russia [3; 4]. They
do not have access to Ukrainian education.
The same applies to applicants for higher
education. A number of territorial communities
were evacuated due to occupation or military
operations on their territory.

Ipaso.ua Ne 2, 2025

52

Also, as is well known, the territory of
Ukraine is systematically subjected to massive
attacks by Russia. The educational process
is interrupted during air raids. A number
of schools have been destroyed as is well
known as a result of Russian shelling. All
these circumstances raise the question: since
it is obvious that children’s rights to education
are restricted, what criteria should such a
restriction meet so that it is not arbitrary on
the part of the state.

At the same time, we note that the right
to education is one of those fundamental
rights [5; 6], which enables each person to
realize himself in the future, live with dignity
without poverty, and ensure an adequate
standard of living for himself and his family.
We emphasize that even under martial law,
the state must take all measures to ensure the
right to education and protect constitutional
values [7-9].

The purpose of this article is to
characterize the criteria for restricting
everyone’s right to education during the
period of martial law.

State of scientific development

In legal science, the issue of everyone’s
right to education was raised in the works of
L. Deshko, O. Melnychenko, T. Slinko and
other scholars. The issue of human rights
restrictions was raised in the works of O.
Vasylchenko, Z. Kravtsova, O. Kudryavtseva,
O. Lotyuk and other scholars. At the same
time, the restriction of the right to education
under the conditions of the martial law legal
regime in Ukraine was not comprehensively
studied.

Presenting main material

According to the established practice of
the European Court of Human Rights, as
correctly noted in her studies by Professor
Lyudmila Deshko [10-12], when restricting
a human right or fundamental freedom,
including the right to education, the state
must adhere to the so-called three-part test.

Firstly, the restriction of the right to
education in martial law must be provided for

by law.
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At the same time, the law that restricts
the right to education, as well as the
subordinate regulatory legal acts that
develop its provisions, must not contradict
the Convention for the Protection of Human
Rights and Fundamental Freedoms, other
international human rights instruments of a
universal and regional nature, to which the
state is a member or participant. We also
emphasize that if the European Court of
Human Rights considers a case in which the
applicant complains about the violation by
the state of Article 2 of Protocol No. 1 to the
Convention, arguing that the law itself that
restricted his right to education under martial
law, or the subordinate regulatory legal act,
contradicts the Convention, then the task of
the European Court of Human Rights is to
clarify whether the provisions of such a law
are indeed incompatible with the provisions
of the Convention.

But, as i1s known, in addition to laws and
subordinate normative legal acts, educational
institutions are guided in their activities by
local acts of local self-government bodies,
local state administrations, and their own
local acts of educational institutions. In the
case of Kjeldsen, Busk Madsen and Pedersen
v. Denmark, the European Court of Human
Rights noted that “specific measures of
implementation, decisions on which are taken
at the level of each specific municipality or
educational institution, do not fall within
the scope of the Court’s control” [13]. This
is due to the fact that such local acts are not
covered by the concept of “law”. Accordingly,
when considering the question of whether
the restriction of the right to education
was established by law, if such a restriction
is established by a local act, the answer will
be “the restriction of the right to education
is not established by law”, and therefore
the requirement to restrict the right of an
individual by law has not been complied with.

In the case of Kjeldsen, Busk Madsen and
Pedersen v. Denmark, the issue was raised that
the “Guideline” of April 1971 was not a law
or a regulation, but only a working document
intended to assist and give guidance to the
administration of local schools, and although
the Regulation in Section Two and the Circular

of 8 June 1972 referred to this document,
the Circular of 15 June 1972 no longer
referred to this document. Nevertheless, it
continued to be used throughout the country
and was often cited in the European Court
of Human Rights. Therefore, the European
Court of Human Rights took it into account
because it helped to clarify the essence of
the national legislation. The European
Court of Human Rights did not assess this
Guideline, did not assess this document as
appropriate or inappropriate, did not assess
the appropriateness or inappropriateness
of other legislation - the European Court of
Human Rights only took into account the real
situation that existed.

Thus, the very restriction of the right to
education under the legal regime of martial
law must be provided for by law. The effect of
only one law “On the Legal Regime of Martial
Law” and/or the introduction of martial law
and mobilization in the state by the parliament
of the state are not sufficient to state that the
restriction of the right to education under the
legal regime of martial law meets the criterion
of “provided for by law”. The norms of the
law or by-law that provide for the restriction
of the right to education must be compatible
with the norms of the Convention. Restrictions
on the right to education by local regulatory
legal acts do not meet the requirement of
“established by law” since these acts are not
covered by the concept of “law”. Therefore,
the law and/or subordinate legal acts that
establish restrictions on everyone’s right to
education under the legal regime of martial
law are assessed by the European Court of
Human Rights as to whether their provisions
are compatible with the norms of the
Convention, while local legal acts are not.

Secondly, the restriction of everyone’s right
to education must correspond to a legitimate
aim. In particular, such a legitimate aim may
be the public interest. In the case of Kjeldsen,
Busk Madsen and Pedersen v. Denmark,
the European Court of Human Rights
considered the content of the public interest
in the field of education. In particular, the
Danish government provided explanations to
schoolchildren why it was introducing certain
measures — the government explained the
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benefits of these measures for children and
in the future for their lives and the life of
society, so that due to insufficient knowledge
they would not put themselves or others in
difficult circumstances (§54).

When determining the aim of restricting
the right to education in the conditions of the
introduction of martial law, the state must
comply with the requirement not to go beyond
what is in the public interest in a democratic
society.

However, there may be situations where,
when applying the provisions of the law that
impose restrictions in the field of education,
abuse occurs in an educational institution:
by the administration, a specific teacher, etc.
In this case, state authorities are obliged to
take all measures to prevent the violation of
the right to education. Ensuring everyone’s
rights, including the right to education, is the
main duty of the state. Therefore, in order to
properly fulfill this duty, the state must take all
measures available to it, and it is the taking or
not taking of such measures that is assessed by
the European Court of Human Rights when
deciding whether such actions of the state are
compatible with the norms of the Convention.
That is, the state is responsible for the actions
of school administrations and teachers, and
it is against the state that a person with an
individual application (or a group of persons
or non-governmental organizations) applies
to the European Court of Human Rights
in the event of a violation of the right to
education, not against the administration of
an educational institution or a specific teacher.

Thirdly, measures taken when restricting
the right to education under the legal regime
of martial law must be proportional. These
measures should also be aimed at ensuring
a level of education that is assessed using
the criteria of “minimum level of education”
and “adequate level of education”. We also
emphasize that the development of the
curriculum and its content fall within the
competence of the member states of the
Council of Europe. The European Court of
Human Rights does not have the competence
to assess the content of curricula, the
appropriateness or inappropriateness of
certain forms of control provided for therein.
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States are free to independently choose the
tools with which they measure the level of
knowledge, skills, abilities of persons who
are studying or, for example, have completed
their studies at one level of education and are
entering to continue their studies at another
level of education. The Court does not have
the competence to make decisions on the
content or appropriateness of the tests in
question.

For example, the decision of the
European Court of Human Rights in the case
of Tarantino and others v. Italy (§49) [14]
shows that the introduction of a university
entrance examination by means of testing
in a state is a proportionate restriction. As
for the content of the tests, in the decision
of the case of Kjeldsen, Busk Madsen and
Pedersen v. Denmark of 7 December 1976
(§53) the European Court of Human Rights
noted that both the creation and planning
of the curriculum are the competence of the
state, and therefore the adoption of decisions
by the European Court of Human Rights in
this regard is not part of the Court’s tasks.
Thus, the European Court of Human Rights
is not vested with the competence to adopt
decisions on: 1) the content of the tests; 2) the
appropriateness or inappropriateness of the
use of tests.

Conclusions

1. Restrictions on the right to education
under martial law must be provided for by law.
The effect of only the Law of Ukraine “On the
Legal Regime of Martial Law” and/or the Law
on Approval of the Decree of the President of
Ukraine “On Extension of the Term of Martial
Law in Ukraine” are not sufficient to establish
that the restriction on the right to education
under martial law meets the criterion of
“provided for by law”. The norms of the law or
by-law that provide for the restriction on the
right to education must be compatible with the
norms of the Convention for the Protection of
Human Rights and Fundamental Freedoms.
Restrictions on the right to education by local
regulatory legal acts are such that they do
not meet the requirement of “established by
law” since these acts are not covered by the
concept of “law”.
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2. Restrictions on the right of everyone to
education must meet a legitimate aim. When
determining the purpose of restricting the
right to education under martial law, the state
must comply with the requirement not to
go beyond what is in the public interest in a
democratic society.

3. Measures taken when restricting the
right to education under martial law must be
proportionate. These measures must also be
aimed at ensuring a level of education that is
assessed using the criteria of “minimum level of
education” and “adequate level of education”.
The development of the curriculum and its
content fall within the competence of the
member states of the Council of Europe.
The European Court of Human Rights
does not have the competence to assess the
content of curricula, the appropriateness or
inappropriateness of certain forms of control
provided for therein. In the event of the use
by the state of such an instrument as tests
when admitting persons from one level of
higher education to another, the European
Court of Human Rights does not have the
competence to make decisions regarding: 1)
the content of the tests; 2) the appropriateness
or inappropriateness of the use of tests.
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Onvwescoxui I.
OBMEXEHHAA ITPABA KOKXHOTO
HA OCBITY B IIEPIOZ AIf IIPABOBOT'O
PEXHMY BO€EHHOTI'O CTAHY

Y cTaTTi JOCAIAKYETHCSA NUTAHHA obMe-
JKEHHA IpaBa KOKHOT'O Ha OCBITY B IIepioj Aii
IIPABOBOTI'O PEKMMY BOEHHOTO CTaHy. 3a3Ha-
4yaeThcA, mo crarreio 53 KoHcrurywii Ykpa-
iHM KOKHOMY rapaHTOBAaHO IIPaBO Ha OCBITY,
ane BOHO He € aOCOAIOTHHUM: BIAIIOBIAHO A0
cr. 64 Koncrurynii Ykpainu BoHO Moke OyTH
obMeskeHe B yMOBAaX BOE€HHOTO abo HaA3BH-
YaWHOTO CTaHy.

AKIIEHTY€ThCA yBara Ha ToMy, 1jo came 06-
Me;KeHH#A IIpaBa Ha OCBITYy B yMoBax Jil mpa-
BOBOT'O PEKMMY BOEHHOTO CTaHy Mae OyTH Iie-
peabauene 3akoHoM. Po6MMO BUCHOBOK, IO
Al AuIIe TIABKE 3akoHy Ykpainu «I[Ipo mpa-
BOBUI pEKHUM BOEHHOIO cTaHy» Ta/abo 3a-
KOHY IIPO 3aTeBepakeHHA YKasy Ilpesugen-
Tta YKpainu «IIpo mpoaoB:KeHHA CTPOKY Aii
BOEHHOTO CTaHy B YKpaiHi» He € JOCTaTHIMHU
AAA TOrO, MOO KOHCTATYBATH, IJO OOMEKEH-
HS IpaBa Ha OCBITY B YMOBax il MpaBoOBOTO
PEKHMY BOEHHOTO CTaHy BigIIOBiJae KpuTepii
«nepegbadeno 3akoHom». Hopmu 3akony abo
IiA3aKOHHOTO aKTYy, AKMMH IlepegbadeHo o6-
Me;KEHHA IpaBa Ha OCBITY, MalOTh OyTH cyMic-
HUMH 3 HopMamu KoHBeHIIIi Ipo 3aXHCT npas
AIOAUHU 1 OCHOBOHOAOKHUX CBOOOA. Ob6Me-
JKEHHS IIPaBa Ha OCBITY AOKAaABHHMMH HOpMa-
TUBHO-TIPABOBUMU AKTaMU € TAKHM, IO He
BIAIIOBIZAa€ BUMO31 «BCTAHOBAEHO 3aKOHOM»
OCKIABKMH 1l AKTH HE OXONAIOIOTHCA ITOHATTAM
«3aKOH». BcTraHOBA€HO, 1O 3 IIiEl TPUYUHU
3aKOH Ta/ab0 MiA3aKOHHI HOPMAaTUBHO-IIPABO-
Bl AKTH, fIKI BCTAHOBAIOIOTH OOMEKEHHA ITpa-
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Ba KOKHOTO Ha OCBITY B yMOBax il IPaBOBOToO
PEKMMY BOEHHOTO CTaHy, OIIHIOIOTLCA €Bpo-
HEeHCbKUM CY/JOM 3 IIPaB AIOAUHH 100 TOTO,
9y cyMicHI ix Hopmu 3 HopmMamu Konsenmii, a
AOKaAbHI HOpMAaTHBHO-IIPABOBI AKTH — Hi.

3a3HavaeThCcA, MmO OOMEKEHHS MpaBa
KOKHOTO Ha OCBITY Ma€ BiAIIOB1JaTH A€TiTHM-
Hiif MeTi. BusHavaloun MeTy oOMeKeHHs IIpa-
Ba HAa OCBITY B yMOBaxX /ii IIPAaBOBOT'O PEKUMY
BOEHHOTO CTaHy, J€p:KaBa Ma€ JOTPHMATHCh
BHMOTH HE BHITH 3a MEXi TOro, 1o B A€Mo-
KPAaTHYHOMY CYCIIABCTBl € CYCHIABHUM iHTe-
pecoM.

3axoau, AKl BKHUBAIOTHCS IIPH OOMeEKeH-
HI IIpaBa Ha OCBITY B yMOBax Jii IpaBOBOro
PEKMMY BOEHHOTO CTaHy, MaloTh OyTH mpo-
nopuiifHuMu. Takox i 3axo4u MaoTh 6yTH
cupsAMOBaHI Ha 3abe3medeHHsA TaKOro pis-
HS OCBITH, AKHIH OIIIHIOETHCA 32 JOIIOMOTIOIO
KpUTEpPIiB «MIHIMAABHUI PIBEHL OCBITH» Ta
«aZE€KBaTHUI piBeHb OocBiTH». Po6uMo BuCHO-
BOK, IIO PO3pOOKa HABYAABHOI Iporpamu, ii
3MICTOBHE HAIIOBHEHHSA BIJHOCATLCA 4O KOM-
nereHnii Jgeps;kap-ydyacHunb Pagum €ponmu.
€BpONEHCHKUI Cy4 3 IPaB AIOAHMHHU HE Mae€
KOMIIETEHI[I] OLIHIOBATH 3MICT HABYAAbHHX
1porpaM, JOPEYHICTh UM HEJOPEUYHICTh II€B-
HHUX GOPM KOHTPOAIO, fKI Helo nepeabadeHi.

Kniwwuoei cnoea: mpasa AIoJUHH, 06MeEKEH-
Hsl IIpaB AIOJUHH, OCBiTA, IIPAaBO Ha OCBITY,
nepe 6a4€HO 3aKOHOM, A€TITUMHA METa, IIPo-
HOPLIHHICTS BTPYYaHHA, MPABOBHIl peEKUM
BOEHHOTO CTaHy, JA€p:KaBHA BAajga, OpPTaHU
MICII€BOTO CaMOBpPSAYBAHHA, AOKAABHI HOp-
MATHUBHO-IIPABOB1 aKTH, €BPONENUCHKUI cy/
3 mpaB AIOAMHH, pinieHHA €EBpomneiichbKoro
CYAY 3 IpaB AIOAHHH.




