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The article notes that the European integration
of Ukraine, the post-war reconstruction of Ukraine
are the factors that actualize the issue of creating
effective regulatory and organizational guarantees
of the right of every citizen to access the civil
service. It is noted that the right to access the civil
service s not absolute - it can be limited, but such
a restriction must be provided for by law, pursue a
legitimate goal, and the measures applied must be
proportional. Attention is drawn to the fact that the
decisions of the Constitutional Court of Ukraine,
which contain legal positions on the right to access
the civil service, are a guideline in improving the
existing regulatory and organizational mechanisms
for ensuring the right of a citizen to access the
civil service, developing new mechanisms, as well
as in developing the practice of the Constitutional
Court of Ukraine. The following decisions of
the Constitutional Court on human rights are
highlighted: the decision of the Constitutional
Court of Ukraine in the case on the certification of
civil servants of July 8, 2003. No. 15-rp/2003;
Decision of the Constitutional Court of Ukraine
in the case on the age limit for civil service and
service in local government bodies dated October
16, 2007 No. 8-rp/2007. The legal positions of
the Constitutional Court of Ukraine on the right
of a citizen to access the civil service have been
identified: 1) certification is one of the methods
of checking and assessing the qualifications of
an employee, his knowledge and skills. It must be
provided for by the law of the state, the provisions
of which also apply to crvil servants; 2) certification
must take into account the peculiarities of the civil
service, which are established by a special law on

cwil service; 3) certification may be conducted
by: the owner; a body authorized by him (all state
authorities; local self-government bodies); 4) the
right of equal access to the civil service and to
service in local self-government bodies is a legal
possibility, but at the same time does not mean its
immediate and unconditional implementation;
5) it 1s not a violation of the principle of equality
for the legislator to establish age limits for holding
positions by civil servants and employees of local
self-government bodies within the framework of
the exercise of their powers; 6) the retirement age
is the age limit for staying in the civil service
and in service i local self-government bodies;
7) the age limit for public service and service in
local government bodies may be established by the
state, the entity vested with such authority is the
Parliament of Ukraine.
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Formulation of the problem

Effective public administration is the key
to the development of any state. Currently,
Ukraine is integrating with the EU and this
requires the presence in the civil service of such
employees whose qualifications, knowledge
and skills are capable of ensuring the interests
of the state and society, implementing in
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practice the principle of the rule of law as an
EU value. For this, the civil service in Ukraine
has been reformed and is currently undergoing
its further development. Of course, when
improving the current legislation on civil service
and developing new legislation, the positions of
the Constitutional Court of Ukraine should be
taken into account. They are the guidelines, as
scientists correctly point out in their studies [1-
5], in the development of the above-mentioned
legislation of Ukraine. The above indicates
that the chosen research topic is relevant, has
theoretical and practical value.

The purpose of this article is to identify
decisions of the Constitutional Court of
Ukraine that contain legal positions on the
right of access to civil service, as well as to
identify in these decisions the legal positions of
the Constitutional Court of Ukraine itself.

Presenting main material. In accordance
with paragraph 10 of Art. 116 of the Constitution
of Ukraine The Cabinet of Ministers of
Ukraine, in addition to the functions stipulated
by the Constitution of Ukraine, performs other
functions determined by the laws of Ukraine
and acts of the President of Ukraine [6]. That is,
the list of functions of the Cabinet of Ministers
of Ukraine contained in the Constitution of
Ukraine is not exhaustive. The provisions of
the Constitution of Ukraine are developed in
the legislation of Ukraine, and therefore the
laws of Ukraine and acts of the President of
Ukraine may enshrine other functions of the
Cabinet of Ministers of Ukraine, in addition to
those specified in the Constitution of Ukraine.
At the same time, these cannot be functions that
would contradict the norms of the Constitution
of Ukraine.

The Law of Ukraine “On Civil Service”
defines the principles, legal and organizational
foundations for ensuring a public, professional,
politically impartial, effective, citizen-oriented
civil service that functions in the interests of
the state and society, as well as the procedure
for exercising by citizens of Ukraine the right
to equal access to civil service based on their
personal qualities and achievements [7].

Regarding the law on civil service that
preceded this law, the Constitutional Court
of Ukraine in its decision in the case on the
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certification of civil servants dated July 8, 2003
No. 15-pm/2003 [8] noted that “a systematic
analysis of this law showed that this Law,
defining the general principles of activity and
the status of civil servants working in state bodies
and their apparatus, entrusts the Cabinet of
Ministers of Ukraine with the implementation
of regulatory and legal regulation of a number
of issues in the field of civil service, aimed, in
particular, at increasing its efficiency, selecting
competent and dedicated personnel” [8] and
emphasized that “this is the establishment of
additional, in addition to those provided for by
law, procedures for selecting citizens for civil
service (Article 4), career advancement (Article
27), conditions for remuneration of civil
servants (Article 33), approval of the procedure
for conducting a competition for entry into the
civil service and provisions on the civil service
personnel reserve (Articles 15, 28), etc. [8].

That is, it follows from this that the law of
the state may entrust the Cabinet of Ministers of
Ukraine with the implementation of regulatory
and legal regulation of a number of issues in
the field of civil service, and the range of these
issues includes, among others, the procedures
for selecting citizens for civil service.

Also in its decision, the Constitutional Court
of Ukraine noted that:

1) the civil service is wunified in its
foundations, which means that it is not divided
into service in the legislative, executive and
judicial bodies;

2) the civil service covers employees of the
entire state apparatus;

3) civil servants have a general legal status
with the peculiarities of legal regulation of the
status of individual categories of civil servants;
and it also follows from this decision of the
Constitutional Court of Ukraine that

4) the state must ensure the implementation
of a unified state policy in the field of civil
service and functional management of the civil
service, including by creating an organizational
and legal mechanism for such provision.

It is well known that certification is one
of the methods of checking and assessing the
qualifications of an employee, his knowledge
and skills [8]. It may be provided for by state
legislation. The approval by the Cabinet of
Ministers of Ukraine of the provisions on the
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certification of civil servants does not establish
certification as an element of the civil service.
Similar regulatory legal acts (regulations on
certification) only regulate the procedure for
conducting certification of civil servants.

The decision of the Constitutional Court
of Ukraine also states that the Cabinet of
Ministers of Ukraine has the duty to pursue
state policy in the field of civil service, the main
direction of which is to ensure the effective
work of all state bodies in accordance with
their competence [8].

That is, we are not talking about the right
of the Cabinet of Ministers of Ukraine, but
rather about its duty. Accordingly, the Cabinet
of Ministers of Ukraine bears constitutional
and legal responsibility for improper
fulfillment of this duty. The legal position of
the Constitutional Court of Ukraine is that
a regulatory legal act that determines the
procedure for conducting certification of civil
servants, adopted by the Cabinet of Ministers
of Ukraine, must be adopted by the Cabinet
of Ministers of Ukraine within its competence
and develop the provisions of the Constitution
of Ukraine and the Law of Ukraine «On Civil
Service».

Also, regarding access to civil service, the
Constitutional Court of Ukraine in its decision
formulated a legal position according to which
the results of the attestation are not grounds
for dismissing a civil servant.

The Decision of the Constitutional Court
of Ukraine in the case on the constitutional
submission of 47 people’s deputies of Ukraine
on the compliance with the Constitution of
Ukraine (constitutionality) of the provisions
of Article 23 of the Law of Ukraine “On Civil
Service”, Article 18 of the Law of Ukraine
“On  Service in Local Self-Government
Bodies”, Article 42 of the Law of Ukraine “On
Diplomatic Service” (case on the age limit for
civil service and service in local self-government
bodies) dated October 16, 2007 No. 8-rp/2007
contains the following legal positions of the
Constitutional Court of Ukraine:

1) the right of equal access to civil service
and service in local self-government bodies is a
legal possibility;

2) the right of equal access to civil service
and service in local self-government bodies

does not mean its immediate and unconditional
implementation;

3) the establishment by the legislator of age
limits for holding positions by civil servants
and employees of local self-government bodies
within the framework of the exercise of their
powers cannot be regarded as a violation of the
principle of equality;

4) the age limit for civil service and service
in local self-government bodies is in fact the
retirement age for this category of employees;

5) the legislator may establish an age
limit for civil service and service in local self-
government bodies;

6) the establishment by the legislator of an
age limit for service in the relevant service is a
matter of social or economic expediency;

7) special rules and conditions based on
specific requirements for work do not limit
the right to work and the guarantee of equal
opportunities in choosing a profession and
type of work [9].

Conclusions

1. Certification is one of the methods of
checking and assessing the qualifications of
an employee, his knowledge and skills. It
must be provided for by the law of the state,
the provisions of which also apply to civil
servants. Certification must take into account
the peculiarities of the civil service, which are
established by a special law on civil service.
Certification may be carried out by: the owner;
the body authorized by him (all state authorities;
local self-government bodies).

2. The right to equal access to civil service
and service in local self-government bodies is
a legal possibility, but this does not mean its
immediate and unconditional implementation.
Itis nota violation of the principle of equality for
the legislator to establish age limits for holding
positions by civil servants and employees of local
self-government bodies within the framework
of the exercise of their powers. The retirement
age is the age limit for staying in civil service
and service in local self-government bodies.
The age limit for public service and service in
local government bodies may be established by
the state, the entity vested with such authority
is the Parliament of Ukraine.
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ITPABO AOCTYIIY 4O AEPKABHOI
CAYKBH: IIPABOBI IIO3UIIIT
KOHCTUTYUIHHOTIO CYAY YKPATHHA

Y cTarTi 3a3HAYAETLCA, IO €BpoNeiichKa
iHTerpanis YKpaiHu, IOBOEHHE BIAHOBACHHS
YKpaiHu € TUMH YMHHUKAMH, Kl aKTyaAisy-
I0Th TTUTAHHA CTBOPEHHSA €PEKTUBHUX HOP-
MaTHBHO-TIPABOBUX Ta OpTaHi3aliiiHo-npa-
BOBHX IapaHTIil IpaBa KOKHOTO I'PpOMa/sAHH-
Ha Ha JOCTYI 4O A€PsKaBHOI cAy:k6u. 3a3Ha-
9aETHCA, 1IJO IPABO HA JOCTYI 4O A€pPKABHOI
cAYxK6U He € a0COAIOTHUM — BOHO MOXKe OyTu
obMmeskeHe, ane Take obMekeHHA Mae OyTu
nepegbadeHe 3aKOHOM, HEPECAIZYBATH Aeri-
THMHY METY, a 3aXO0JH, AKI 3aCTOCOBYIOThCH,
MaloTh OyTH mponmopuiiiHuMHU. 3BEPTAEThCA
yBara Ha Tol ¢axT, mo pimenHa Koncrury-
niiinoro Cygy YkpaiHu, siki MiCTATb IIPaBOBI
IO3MIII1 040 NpaBa Ha JOCTYI 40 A€PKABHOI
CAYKOU, € OPIEHTHUPOM IIPHU BAOCKOHAAEHHI
YUHHUX HOPMAaTHBHO-IIPABOBHUX Ta OpraHisa-
I[IHHO-TPABOBUX MEXaHI3MIB 3abe3neyeHH:A
npaBa IpoMajsAHUHA HA JAOCTYI JO JA€PKAB-
HOI CAYK6H, po3poOIri HOBUX MeXaHI3MiB, a
TAKOK IIPU PO3BHUTKY NmpakTuku Koncrury-
niifinoro Cyay YKpainu.

Buzgireno taki pimennsa Koncruryniitnoro
Cyay 3 npaB AloguHu: pimenasa Koncrurymiii-
Horo Cyay YKpaiHH y CIIpaBi IIpO aTecTariio
Aep:KaBHHUX CAYxKO0BHIB Big 8 Anmasa 2003 p.
No  15-pr/2003; pimennsa KoncruryniiiHOro
Cyay YKpainu y cripaBi Ipo TpaHUYHHUH BIK I1e-
pebyBaHHA Ha Jgep:KaBHIM CAYKO61 Ta HA CAYX-
61 B opraHax MiCIIEBOTO CAMOBPAAYBAHHS Bi/j
16 xostHsa 2007 p. Ne 8-pn/2007. Bussaeno
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npasosi nosuii Koncrurymniitnoro Cyay Ykpa-
iHM MO0 TpaBa TPOMaJAHMHA HA AOCTYI JO
AeprKaBHOI cAy:k6u: 1) aTecranisa € ogHUM (are
HE €AUHHM) 13 crTocOOIB MEPEBIPKU Ta OILIHKH
KBaAidikariii mparjiBHUKA, iOro 3HaHb 1 HABH-
4yok. Bona mae 6yrm mepesbadeHa 3aKOHOM
JA€PiKaABH, ITOAOKEHHA SKOIO HOIIUPIOIOTHCA 1
Ha J€pKAaBHHUX CAYKOOBIIIB; 2) arecTaiis Mae
BPAXOBYBAaTH OCOOAMBOCTI J€P/KABHOI CAYK-
Ou, SAKI BCTAHOBAEHI CHEIJAABHHUM 3aKOHOM
po gepKaBHY CAYkOy; 3) arecraniio MOKYyTb
MPOBOAMUTH: BAACHUK; YHOBHOBAKEHHH HUM
opraH (BCi OPraHH JA€p;KaBHOI BAAQJU; OpPTaHU
MICIIEBOTO CaMOBPAAYBaHHA); 4) MpaBo PiBHO-
ro JOCTYyIy 40 AE€P:KaBHOI CAYKOH Ta 40 CAYX-
6u B opraHax MICIIEBOTO CAMOBPAJAYBAHHA €
IOPU/JHYHOIO MOKAHMBICTIO, aA€ IIPH IbOMY HE
O3HaAYa€ Horo HerafiHOI Ta 6e33acTepeskHOi pe-
anisarii; 5) He € IOPYIIEHHAM IPUHITUITY PiB-
HOCTI BCTaHOBA€HHA IlapAamenToM YKpainu
I'PAHMYHUX BIKOBUX OOMEKEHb Ha 3alHATTSA

110Ca/ JEepKaBHUMHU CAYKO0BIAMH Ta IpariiB-
HUKAaMH OpPTraHiB MICIIEBOTO CAMOBPAAYBAHHS B
MesKaxX peanisalii CBOiX IOBHOBaKEHb; 6) meH-
CliiHMIl BIK € IpaHHYHUM BiKOM IlepeOyBaHHS
Ha JepsKaBHIM cAyKOI Ta Ha cAyxk61 B opraHax
MICIIEBOTO CaMOBPAJAYBAHHSA; 7) TPAaHUYHUI
BiK nepeOyBaHHA Ha JA€psKaBHIi cAyxk61 Ta Ha
CAyxK061 B opraHax MiCII€BOTO CaMOBPAAYBAHHSA
MOK€ BCTAaHOBAIOBATHCH /EpKaBOIO, CyO’€KT,
HAJINE€HHIl TaKUM IHOBHOBa)XKeHHsM — Ilapaa-
MEHT Y KpaiHu.

KAarouoBi cAoBa: mpaBo Ha y4acTh B yIIpPaB-
AlHHI JepKaBHUMH CIpaBa, IIpaBo Ha JOCTYII
A0 JepAKABHOI CAy:KOH, JepskaBHa CAyxkOa,
Koncrurynitinuit Cya YKpaiHH, TAyMadeHHs,
IPAaBO TAYMayHa JIAABHICTH, pimeHHsA Kon-
crutyniitnoro Cyay YKpaiHu, mpaBoBa IHO3H-
111, 0OOMEKEHHA IPaBa Ha JOCTYH J0 JepKaB-
HOI CAYK6H, aTrecTarisa 4epKaBHUX CAYKO0BIII,
cAyxK6a B OpraHax MiCII€BOTO CaMOBPsA/JyBaH-
HA.




