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The scientific article 1s devoted to the disclosure
of methods of charity in international organizations
(legal principles and foreign experience). It is worth
emphasizing that the above-mentioned cases of the use
of SMS donations as a method of charity in Ukraine
were more an exceplion than an established practice,
and were always implemented in accordance with
specific government resolutions and regulations.
At the same time, the creation of a comprehensive
regulatory document that would allow bringing
charitable activities to a fundamentally new level,
using advanced and modern methods of providing
assistance, stretched for many years. The urgent
need for ils adoption has long been the subject of
discussions among lawyers, heads of charitable
institutions and telecommunications operators. The
key difficulty in developing and agreeing on the
provisions of the draft law was the need to guarantee
the highest degree of control over the transparency
and accountability of sending charitable messages,
as well as over the targeted use of collected funds.

Unlike platforms developed in Europe over
the past decade (JustGiving, Mobile Commons,
Mobile Accord, mGiving, LikeCharity, DMS),
which act as intermediaries  between mobile
operators and charitable organizations, in Ukraine
public collection of charitable contributions using
mobile technologies is carried out directly by the
telecommunications operator. This is done on the
basis of an agreement concluded with a non-profit
organization, including a charitable organization
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unions), or a territorial community. The operator
does not require a power of attorney.

It can be stated that after the enactment of the
Law on Charity, charitable institutions have gained
many opportunities that allow them to systematically
increase their assets and smoothly implement
charitable activities. At the same time, the number of
cases of fraud and fraud aimed at misappropriating
charitable funds and property has increased.
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experience, protection, types, methods of assistance,
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In October 2016, the Laws of Ukraine
No. 1664-YIII “On Amendments to Certain
Laws of Ukraine on the Creation of Favorable
Conditions for the Implementation of
Charitable Telecommunications Messages” [1]
and No. 1665-Y1II “On Amendments to the Tax
Code of Ukraine on the Creation of Favorable
Conditions for the Implementation of
Charitable Telecommunications Messages” [1]
wereadopted, designed toregulate thespecifics
of the public collection of charitable donations
using a charitable telecommunications
message. These documents exempted the
relevant transactions from VAT, mandatory
state pension insurance contributions, and
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determined that the operator’s provision of
public collection services and the transfer
of charitable donations received using a
charitable telecommunications message were
free of charge, which eliminated the need for
the operator to pay income tax.

Unlike various mobile platforms created
in Europe over the last decade, which are
intermediaries between mobile operators
and charitable organizations, in Ukraine
public collection of charitable donations using
charitable donations is carried out directly
by the telecommunications operator on the
basis of an agreement concluded with a non-
profit organization, including a charitable
organization (except for political parties and
credit unions) or a territorial community.
Issuance of a power of attorney to the operator
is not required.

According to clause 4-1 of part 1 of article
1 of the Law, a charitable telecommunications
message is a voice, text message, dialing a
specific number, using tone dialing signals
initiated from the subscriber’s terminal
equipment, which are recorded by the
telecommunications operator’s equipment on
a telephone number allocated for collecting
funds for charitable purposes. In the event
of a subscriber sending (implementing) a
charitable  telecommunications  message,
the telecommunications operator is obliged
to transfer the funds previously prepaid
by the subscriber but not used by him for
telecommunications services (advance) within
the unused balance to the relevant non-profit
organization (except for political parties and
credit unions) or territorial community for
the purposes of charitable activities within
the time limit and in accordance with the
conditions specified in the agreement.

The Law defines the essential terms of
such an agreement concluded between the
operator and a non-profit organization,
including a charitable organization (except
for political parties and credit unions) or
territorial community as:

1) the obligation of the relevant
organization or territorial community
to publish reports on the use of funds
and documents (or their certified copies)
confirming them on its website;
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2) the deadlines for publishing the above
information and documents, as well as liability
for their failure to comply.

In addition to the clearly established
legislative requirement for publishing on
the website of a non-profit organization or
territorial community relevant information
and documents confirming the use of funds
collected through charitable messages, the
newly adopted amendments to the Law also
establish the right of the telecommunications
operator to exercise control over the targeted
use of funds collected using charitable
telecommunications messages. It is important
to emphasize that the goals for which the
relevant funds can be directed are fixed by the
agreement between the operator and the non-
profit organization or territorial community.
Itis believed that such an agreement must also
necessarily specify the period during which
the operator conducts public fundraising and
the liability of the parties for violating the
terms of the agreement [2, p. 281].

The norms analyzed by us above raise
the question of other ways for a charitable
organization to publish reports on the use
of charitable donations collected through
telecommunications messages, in addition to
publishing on the website. Obviously, given
the wording of the Law, even the publication
in the media of information and documents
on the use of funds will be considered a failure
to comply with the legislative provisions on
the reporting of a charitable organization.
In addition, charitable organizations that
do not have their own website will also have
problems with the practical implementation
of these requirements. Therefore, we
believe that although the requirement
for accountability of the organization that
received funds collected from the operator
through  charitable  telecommunications
messages is certainly important, transparency
and openness of reporting can be ensured
by other methods, including through the
media. Therefore, in our opinion, the issue
of the method of publishing information and
documents required by the Law when using
the charitable telecommunications message
mechanism should be determined by an
agreement between the operator and a non-
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profit organization or territorial community,
and not at the regulatory level.

The targeted use of donations collected
through  charitable  telecommunications
messages is also supported by the legislative
prohibition of their allocation to finance
administrative and other expenses of a
charitable organization that are not stipulated
in the contract. At the level of the Law, a
mechanism hasbeen developed that maximally
excludes the possibility of appropriation
of collected charitable donations by any
entity (primarily a charitable organization)
involved in the process of public collection
and transfer of donations to the beneficiary
through  charitable  telecommunications
messages. On the other hand, this norm is
a kind of exception to the general rule that
allows a charitable organization to use up to
20 percent of its income in the current year
for administrative expenses (Part 3, Article 16
of the Law). In our opinion, this position of
the legislator is rather ambiguous, because it
turns out that charitable donations collected
through telecommunications messages are
more protected from the standpoint of
targeted use and allocation of the full amount
of the donation to the beneficiary than other
publicly collected charitable donations. That
is, a charitable organization has the right to
use part of the donations collected in charity
boxes to support its own activities within the
limits established by the Law. While the funds
received fromoperatorsafterapubliccollection
using a charitable telecommunication message
must be transferred in full to the beneficiary.
We hold the opinion that since a charitable
donation is funds and other property
that are transferred to achieve a clearly
defined goal, even their partial use to cover
administrative expenses is a violation of the
charitable donation agreement, and therefore
is unacceptable. In addition, the relevant
norm in the legislation of Ukraine not only
provides an opportunity for significant abuses
by the charitable organization, but also does
not stimulate them to develop and search for
other sources of increasing their own assets,
in addition to collecting charitable donations.
Therefore, we consider it appropriate to
enshrine in the Law a ban on charitable

organizations using earmarked funds and
other property to cover administrative
expenses, i.e. received as charitable donations,
grants, etc. Due to the widespread use of the
Internet, charitable organizations are actively
using this mechanism not only to ensure
openness, transparency, and accountability
of their activities, but also as a way to attract
additional funds from donors. This service is
convenient for cardholders and provides an
instant transfer of funds to the corresponding
bank account of the charitable organization.
It would seem that a transparent mechanism
for transferring funds should exclude the
possibility of committing fraudulent acts in
the process of collecting donations. However,
in practice, thanks to Internet resources,
abuse in the field of charity has become
cross-border and has become one of the most
common types of online fraud. For example,
there are known cases when, literally a few
hours after the disaster on the island of Haiti,
Internet users around the world received
e-mails with a proposal to donate funds to
earthquake victims. Examples of charity
fraud committed via the Internet in Ukraine
include the creation of clone sites that contain
information from real charity resources about
specific charity projects or beneficiaries,
or are generally an exact copy of them [3].
However, the account numbers indicated
on the clone sites differ from those to which
charitable donations are collected by real
organizations or benefactors. Thus, the funds
collected by fraudsters are misappropriated.
Unfortunately, such cases of online fraud are
not uncommon, and it is impossible to prevent
them by adopting regulatory legal acts. Only
a thorough check of all data provided on the
Internet, comparing them with information
from other resources, will prevent donations
from being transferred to the accounts of
pseudo-charitable organizations.

Given the aggravation of social problems
in Ukrainian society, as well as the exhaustion
of the resources of philanthropists who are
ready to donate funds and other property for
charitable purposes, there is a need to develop
alternative sources of financial income. A
special place among them is occupied by a
mechanism that has been actively functioning
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and developing in the USA, Great Britain
and a number of other countries for several
centuries. This 1s an endowment, the
possibility of forming which was introduced
into Ukrainian legislation relatively recently.
Unlike many foreign countries, the domestic
regulatory and legal framework is only at the
initial stage of introducing such a category
as an endowment. However, it should be
noted the importance of taking the first steps
towards forming a high-quality and effective
mechanism for replenishing the assets of
not only charitable organizations, but also
a number of other legal entities such as
educational institutions, medical institutions,

etc [4].
Although the Law of Ukraine “On
Charitable  Activities and Charitable

Organizations” classified the management of
charitable endowments as a type of charitable
activity, it has generated a number of
questions and problems related to its practical
application [5].

First of all, it is worth paying attention to
the novelty of the very concept of “charitable
endowment” and its absence in the Law.
Unlike France, Japan, the USA and a number
of other countries, Ukraine has not adopted
any special legislative or regulatory legal acts
that would regulate the endowment. However,
this term itself is contained in clause 170.7.5
of the Civil Code of Ukraine, according
to which it means the amount of funds or
securities that are deposited by a benefactor
in a bank or non-bank financial institution,
due to which the recipient of charitable
assistance receives the right to use interest
or dividends accrued on the amount of such
an endowment. Since the term «endowment»
is stable for understanding regardless of the
sphere of public life in which it is used, it can
be concluded that the terms «endowment»
and «charitable endowment» are identical and
can be used as synonyms. Although the above
definition is imperfect from the point of view
of legal technique, since it uses the concept of
the recipient of charitable assistance, which is
absent in the relevant special regulatory legal
act, it seems that a charitable organization can
be both a benefactor and a recipient in legal
relations regarding the establishment of a
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charitable endowment. However, it should be
emphasized that the recipient in the analyzed
legal relations can only be a benefactor, and
not a beneficiary within the meaning of the
Law of Ukraine «On Charitable Activities and
Charitable Organizations». Such a conclusion
can be made given the exclusive list of
directions for using interest and income from
the management of charitable endowments,
established in Part 1 of Article 9 of the Law.
They can be intended for:

1) providing charitable assistance to
beneficiaries designated by benefactors or
persons authorized by them;

2) implementation of charitable programs;

3) joint charitable activities [6].

Since the above are separate types of
charitable activities that are exclusively
authorized by benefactors, it can be concluded
that the formation of an endowmentis possible
only for the benefit of benefactors, including
charitable organizations. On the other hand,
the legislation of Ukraine does not exclude
the situation when the benefactor and the
acquirer are the same person. For example,
a charitable organization, independently
or jointly with other benefactors, can form
a charitable endowment, the income from
which it will use in the areas determined
by it. It is worth paying attention to the
fact that the formulation of the concept of
an endowment, as well as its legal essence,
does not actually exclude the possibility of
the existence of a plurality of parties in the
relevant legal relations. Despite this, the
legislation of Ukraine does not limit the
number of endowments that can be created
for the benefit of one acquirer. In addition,
several endowments can be created with
the same goals. This is due to different time
frames for the formation of the endowment’s
fixed capital, the terms of its replenishment,
etc. However, it should be noted that a
significant number of small endowments may
require higher costs for their management.
As a result, this will reduce the efficiency and
effectiveness, and accordingly, the income
from the management of such endowments.

Since situations in which an endowment
is formed by a charitable organization for
the benefit of other benefactors are not
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common in practice, we will further analyze
the procedure for forming an endowment,
the recipient (beneficiary) of the income
from management of which is the charitable
organization itself. Legal relations regarding
the formation of a charitable endowment, its
transfer to management, replenishment of its
principal amount, use of the income received
from management, etc. are contractual in
nature [7].

Summarizing all that has been said, it
can be stated that after the enactment of the
Law on Charity, charitable institutions have
gained many opportunities that allow them
to systematically increase their assets and
smoothly implement charitable activities.
At the same time, the number of cases of
fraud and fraud aimed at misappropriating
charitable funds and property has increased.
In view of this, it is necessary to emphasize the
key role of clear mechanisms for supervising
how a charitable organization uses, first of all,
the assets involved. Submission by charitable
organizations of various reports on the work
performed, funds received or other property,
methods of their use and other aspects - all
this forms stable trust in those organizations
that operate in accordance with the principles
of openness, transparency and accountability.
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CIIOCOBY BAATOAIHHOCTI B
MIXXHAPOJAHHX OPTAHI3AIIAX:
ITPABOBI 3ACAAH, BAXHCT TA
3APYBIKHHM JOCBIJA

Hayxoea cmamms npuceauena posxpummsro
cnocobam 61az00IUHOCE 8 MINCHAPOOHUX Op2ari-
sauiax (npasoet 3acadu ma 3apydixcHutl 00¢eio).
Bapmo mazonocumu, wo seadamni suuge 6unaoxu
sacmocysarna 8 Yrpaini CMC-nosxcepms, ax cno-
coby bnazoditinocmi, Oy WEUOUE SUHAMKOM,
HINC YCMAREHOI NPAKMUKONW, MA 346IHCOU Peai-
308)8aNUCA 81ON0BLOHO 00 KOHKPEMHUX NOCMANOB
i Hopmamusrux axmie ypaody. Boowouac, cmeo-
penna 6ceo0cANH020 HOPMAMUBHO20 0OKYMEHMA,
Axul 6u 003601U8 GuBeCMU ONA00UUNY OiALY-
HICMb HA NPUHYUNOEO HOBUT DiBeHD, BUKOPUCHO-
8yHOUU NePedosl Ma CYUACHE MeMOOU HAOAHHA 00-
nomozau, posmsazuynoca na 0os2i poxu. Hazanona
nompeba y 10020 nputinamme mpusaruii wac 6yra
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npeomemom 062080penv ceped rwpucmis, KepigHu-
Ki8 O1a200IUNHUX YCMAH08 | ONnepamopis 38 A3KY.
Knrowosa mpyonicmo y pospodui i y3200acerni no-
NOJHCEHD 3AKOHONPOCKNY NONAANG ) HE0OXIOHOCTL
eapanmysamu HaUSUWUL CMYNTHD KOHMPONIO 3a
npo3opicmio ma ni038IMHICMIO B10NPABLEHHA OAA-
2001UHUX NOBLOOMLEHD, G MAKONC 3A4 UILOBUM BU-
KOPUCTMAHHAM 3I0PAHUX 2POUOBUX KOWMIE.

Ha giominy 610 nuamgpopm, pospobrernuxy €s-
poni 3a ocmanme 0ecAMUNIMMA, AKL 6UCMYRAIOMD
nocepeOHUKAMU MIKHC MODILLHUMU onepamopamu
ma Oaa200tlinuUMU opeanizayiamu, 8 Yxpaini ny-
btunUTL 361p O1a2001TUHUX 8HECKIB 3 BUKOPUCTNAH-
HAM MOOIIOHUX MEXHON02IU 301UCHIEMbCA De3-
nocepeonvo onepamopom menexomynikayiti. ILle
8100Y8AEMBCA M@ OCHOBL 002080pY, YKNA0EH020 3
HenpubYMK08010 0p2amnizauicro, 8KIHOUHO 3 baazo-

011010 0p2anI3aUier) (3G BUHAMKOM NOLIMUUHUX
napmitt ma Kpeoummuux cninox), abdo mepumopi-
anvHOMW 2Homador.

Mooxcna koncmamysamu, wo 61a200iHt yema-
HOBU NICNA 88e0eHHA 8 0110 3aKOHY Npo b1a200ili-
HUYMBO 3000y1U Oazamo MONCAUBOCMEN, KOMPI
0armv 3M02y CUCTEMHO 30IABUYBAMU CBOL CMAM-
Ku ma be3nepebitino peanizogysamu 61a2001iny 0i-
ALvHICMm. Boonouac 3pocna kinvkicmy sunaoxie
waxpaucmea ma MaAxiHAuil, CNPAMOBAHUX HA
NPUCBoEHHA bLA200IUHUX KOWMIB | MAUHA.

Knwuoei cnoea: 0Onazoditina 0iARGHICMD,
01a2001UNT  Opeanizauil, IHPOPMAyIUHL MexHO-
102, 3apyOINCHUTL 00C610, 3axucm, 6uou, Memo-
ou donomoeu, opear MNYOLIUHOL AOMIHICMPAL,
MIHCHAPOOHT OAa200UNT 0peani3auyii, npaso3axuc-
HUK, Npasosa 00nomoea, cnocobu daazoditinocmi.
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