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Cmammsa  npuceauena 00CIONCEHHIO NpPo-
YeCYanvHill OTANLHOCIE 3AXUCHUKAE N0 UAC 3G-
CMOCYBAMHA  HEIZONAUIUHO020  3aN0DIICHO20  3a-
x00y y 8uenadl ocobucmoi nopyxu. Ha nidcmasi
meopemuunux Podim Ha anan3y KPumMiHaLvHo20
NPOULCYANLHO20 3AKOHO0ABCMBA HAOAHO CPHOPMY-
NbOBAHO NOHAMMA NPOYECYALOLHOT  OLALLHOCMA
3AXUCHUKA MA OKPEMO PO3LRANYMO ¥ 0c0OAUB0CI
N0 UAC 3GCMOCYBAHHA HEIBORAULUHO20 3aN00INC-
1020 3aX00Y Y 8USRANL 0COOUCMOT NOPYKU.

Knrouoei cnosa: saxucnux, npoyecyanvua 0i-
ANBHICMD 3AXUCHUKA, NOHAMMA HeI30NAUIUHUX
3an00IICHUX 3aX0016, CUCMEMA HeI30NAULITUHUX 3a-
NODINCHUX 3aX0018, 0COOUCTNA NOPYKQ.

ITocTanoBKa mpobaeMu

ITponecyarbHa AISIABHICTH 3aXUCHHKA IIiJ
Yac 3aCTOCYBAHHA HEI3OAAINMHUX 3amobix-
HHUX 3aXO0J4iB — IIe IIPAaBO3axHUCHA AlAABHICTDb
YIIOBHOBA;KEHHUX Cy0 €KTIB, a caMme - a/BOKATIB,
BIZOMOCTI IIPO SIKUX BHECEHI 40 €JHHOTO pee-
CTpy a/4BOKaTiB Y KpaiHu mo/J0 oOpaHH:A, 3MiHI
Ta CKACYBAHHSI HEI30AAMIIHUX 3aNIOOIKHUX 3a-
XOAIB TAKUX AK: ocobucre 30008 A3aHHA, OCO-
6ucra mopyka, 3acrasa, HepeJaHHA HEIIOBHO-
AITHBOTO MiZO3PIOBAHOTO YU OOBHHYBAYEHOTO
i HarAsj 6aThKiB, ONIKYHIB YU MIKAYBAABHH-
KiB, a /O HEIOBHOAITHIX, fIKi BUXOBYIOTbCS B
AWUTSIUIA YCTaHOBI, - IepeJaHHsA IX IiJ HaTrAsL
aAMiHICTpanii 1i€i ycTaHOBU; IepejaHHsA ocib,
CTOCOBHO $IKOI mepes6adaeTbcsl 3aCTOCYBaHHS
IPUMYCOBUX 3aXO/iB MEAUYHOrO XapaKTepy
abo BHPINIYBAAOCS MHUTAHHA PO IX 3aCTOCY-
BAHHA Ha IIKAYBAaHHA OIKyHaM, OAM3BKHUM
poAudaM dYH dYA€HaAM CiM'1 3 00OB’A3KOBUM

AIKapCbKUM HArAs/AoM, I/ 4Yac 341iiCHEeHHA
KPUMIHAABHOTO MPOBAJAKEHHS 3 METOIO 3a6€e3-
IeYeHHs IM IIpaBa Ha 3aXHCT. Taka AiAABHICTD
PI3HHUTBCS 3aA€KHO Big CTajii KPUMIHAABHOTO
IIPOIIECy, BUAY HEIZOAANIHNHOIO 3arobiKHO-
ro 3ax04y, a TaKOX Bijg TOro Ha IJO BOHA Ha-
IIpAaBA€HA: Ha OOpaHHsA, 3MiHY, IIPOJOBKEHHSA
YU CKaCyBaHHSA HEI3OAAIMHOro 3amobiKHOTO
3axoay. ITporonyemMo 6iABII 4€TAABHO PO3TAS-
HYTH IPOIECYAABHY AIAABHICTH 3aXHUCHHUKA M1
Jac 3aCTOCYBaHHA 0COOUCTOI TOPYKH.

Anani3 mybaikaniii, B AKX

3aI0YaTKOBAaHO BHPilleHHA ITi€i Ipobaemu

JOCAiAKEeHHAM PI3HUX aCIIEKTiB IIPABOBO-
ro CTaTycy agBoKaTa IPHUCBATHAH CBOI Ipari
Taki HaykoBui, Ak: 0. IT. Axenin, T. B. Bap-
¢poromeepa, B. I. T'anaran, I. B. I'Aoslok,
I0. M. I'pomtesnii, A. I1. 3eiikan, O. B. Ka-
nAina, O. Il. Kyumnceka, A. M. Aoboiiko,
B. T. Maaapenxo, B. T. Hop, A. II. Ilucse-
mennuit, M. A. Iloropenpkuii, B. O. Ilo-
neaomko, O. 0. Tarapos, B. M. Teptum-
Huk, 10. I. Crenoscekuii, O. 1. Crapenpkuii,
A. A. Yaarosa, B. I1. lllu6iko, O. I'. lllunro,
M. €. lllymunro, O. I'. AnoBcepka Ta iH. ITicas
2012 poky, nuTaHHA y4acTi agBOKaTa y KpUMi-
HAABHOMY IIpoLieci Ha PiBHI MOHOrpadiYHHUX
npanb pos3raggaru Takox H. B. XmenescbKa,
I. B. /ly6ipka Ta iHmi HayKkoBIi. Peanizamis 3a-
€a/ KpUMIHAABHOTO IIPOBAJKEHHSA Ta 3aCTOCY-
BAaHHs 3aXOA1B 3a6e3led4eHHs KpUMIHAABHOTO
IPOBA/KEHHA OYAH IIpeJMeTOM /JOCAIAKEH-
Hsl 3HAYHOI KIABKOCTI HAYKOBILIB, 30KpeMa:
10. I1. Aaenina, B. I. 'anarana, 1. B. T'AoBIOK,

403




Jnckycii, 00ropopenns, aKTyajJibHO

B. I'. Aposa, A. B. 3axapka, O. B. Kamnninoi,
O. I1. Kyuuncskoi, J. B. Aazapesoi, A. M. Ao-
6oiika, B. T. Maasapenka, B. B. Hasaposa,
B. T. Hopa, M. A. TToropenskoro, B. O. Ilone-
Aomika, B. B. Poraabcekoi, B. 1. ®apunnuka,
B. M. ®eguenka, T. I'. ®ominoi, O. I'. Illuno,
O. O. I0xmno, 10. I1. fInosuua, O. I'. HoBCHKOI
Ta 1H., IPOT€ HAa MOHOTrpadiuHOMY pIiBHI JOCI
BiACyTHI pob0OTH, B AKHX OH JOCAIZKYBaAUCS
MUTAHHSA MPOIECYaAbHOI JISABHOCTI 3aXUCHH-
Ka ITi/ 9ac 3aCTOCYBAHHI HEI3OAAIIIHUX 3ar1o-
61KHUX 3aX0J1B, 30KpeMa — 0COOUCTOI MOPYKH.

Metoro poboTH € OTpUMaHHSA HOBUX Hay-
KOBHX 3HaHb 11100 ITPOILIECYaAbHOI AIAABHOCTI
3aXHMCHHKA IIiJ 9ac 3aCTOCYBAHHS HEI30AALIii-
HOTO 3a11001KHOTO 3aX0/4y Yy BUTAsAAL 0COOHCTOT
IIOPYKH.

Bukaag oCHOBHOTO MaTepiaAy

Bignosigno go cr. 180 KIIK Yxkpainu,
0cOOHCTa IOpPYKa IOAATrAa€ y HagaHHI ocoba-
MH, AKHX CAIJYUH CyAAs, Cy/ BBAKAE TAKH-
MH, IO 3aCAYTOBYIOTh Ha /JOBIPY, NHCHbMOBOTO
3000B’ A3AHHA IIPO T€, 10 BOHU IOPYYaIOThCA 32
BUKOHAHHA IJ03PIOBAHUM, OOBHHYBAa4Y€HHUM
IOKAJQZEHUX HA HBOTO OOOB’A3KIB BIAIIOBIAHO
4o cr. 194 KIIK Ykpainu i 30608’ s3y10Tbcs 3a
HeoOXiHOCTI JOCTABUTH HOTO 40 OPTaHy JOCy-
JAOBOTO PO3CAIAYBAHHSA YH B Cy/ HA IEPIIY PO
Te BUMOTY. KIABKICTB HOPYYHTEAIB BH3HAYAE
CAIZUHI CYyAA, CYA, KU 06upae 3anobLKHuMA
3axig. HaaBHICTH OJHOTO IOPYYHUTEAS MOKE
6yTH BH3HAHO JOCTATHBOIO AMIIE B TOMY pasi,
KOAHM HHM € 0co6a, IKa 3aCAYTOBYE Ha OCOOAH-
By AoBipy. [1].

OCKIABKH ITpOIIeCyaAbHA JISABHICTD 3aXHUC-
HUKA I/ 9acC 3aCTOCYBAaHHA O0COOHMCTOI MOPYKH
HAIIPsAMY 3aA€KUTH Bl MOPAAKY i 3acTocyBaH-
Hf, TPOIIOHYEMO PO3TASIHYTH Horo 6iabm ge-
TaABHO.

1. Cxnadannsa xnonomanns npo 3acmo-
CY8anHA 3anobixncrozo 3axody y u2nadi ocobuc-
moi nopyxu. Bignosiguno go 1.4 cr. 176 KIIK
YKpainu, npu obrpyHTOBaHI HeoOXiJHOCTI
3aCTOCYBATH A0 NiZ03PIOBAHOIO 3aOOLKHUI
3axiJ y BUTAAAL OCOOHCTOI MOPYKH, 3 METOIO
Ta 32 HaABHOCTI IiACTaB, sKi nepeibadeHi B
cr. 177 KIIK Ykpainu, a TaKoK BPaxoBYIO-
4y iHmi nepegbadeHi 3aKOHOM OOCTaBHHH,
AK1 4iTKo Bu3HadeHi B ¢1.178 KIIK Ykpainu,
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CAIAYHI YU IPOKYPOP CKAAZAE KAOIOTAHHSA
MPO 3aCTOCYBaHHA 3alI00IKHOTO 3aX0AY Y BH-
rasajgi ocobucroi nopyku. Cy6’ekramu iHiri-
IOBAHHS 3aCTOCYBaHHA OCOOHMCTOI MOPYKH SK
3a1o61;KHOTO 3aX0/4y MOKYTh BHCTYIIATH CaMi
IMOPYYHTEAL, TAK AK 3aCTOCYBAHHA 0COOHUCTOI
IMOPYKH MOKAMBE AHIIE 32 HASABHOCTI 3asABU
Big mopy4uuTeAis abo ix 6esnmocepegHbOI 3ro-
au. OTKe mepegyBaTH CKAQ/JaHHIO KAOIIOTaH-
Hs MOKe OyTH ITOZaHHA 3asABH Blg 'POMaJsH,
AKl BUABUAH OaKaHHA OYTH HOPYYHUTEAAMH.
3acrocyBaHHs 3a10061KHOTrO 3aX0A4Y 40 KOX-
HOI 0co6u MoTpebye BHECEHHS OKPEMOT'O KAO-
IOTAaHH:A. Take KAOIOTAaHHS, Y BIAIOBIAHOCTI
Ao cr.184 KIIK Ykpainu, B 000B A3KOBOMY
HOPAAKY IOBUHHO MICTUTH:1) KOPOTKUII BH-
KAaJd (PAaKTHYHUX OOGCTaBHMH KPHUMIHAABHOIO
IpPAaBOMOPYIIEHHA, B AKOMY HiZO3PIOETHCSA
a60 06BHHYBa4yeThCA 0c06a;2) MPaBOBY KBa-
Al}IKaIiIo KPUMIHAABHOTO HPaBONOpPYIIEH-
Hs 13 3a3HAYEHHAM CTaTTl (YaCTUHH CTATTI)
3aKOHY YKpaiHM Ipo KPUMIHAABHY BiAIO-
BiJaABHICTB;3) BHKAQ/J OOCTABUH, IO AAIOTh
HiACTaBH IiZ03pIoBAaTH, OOBHHYBAadyBaTH
0coby y BYMHEHHI KPHUMIHAABHOTO IIpaBO-
HMOPYIIEHH, 1 TOCUAAHHSA HAa MaTepiaAH, 10O
HiATBEPAKYIOTH Il 06cTaBUHN;4) ITOCUAAHHSA
Ha 0AUH a00 KIAbKA PU3HKIB, 3a3HAYCHHUX Y
crarti 177 KIIK Ykpainu;5) Bukaajg obcra-
BUH, Ha HiACTaBl SIKHX CAIZYHIl, IPOKypop
AIMIIOB BUCHOBKY IIPO HAaABHICTb 04HOrO 260
KIABKOX PH3HKIB, 3a3HAYEHHUX Y HOTO KAOIO-
TaHHI, 1 TOCHAQHHA Ha Marepiaad, Io mig-
TBEpPAXKYIOTh 11 06cTaBuHU;6) OOIPYHTYBAH-
HS HEMOKAMBOCTI 3amo6iraHHsa pHu3uKy abo
pHU3UKaM, 3a3HAYEHUM Y KAOIOTAHHI, MIAA-
XOM 3aCTOCYBAaHHA OIABII M SAKHX 3arobix-
HUX 3aX0/iB;7) OOIrpyHTyBaHHA HEOOXIZAHOCTI
IIOKAQJZEHHSA Ha 1iZ03pIOBAHOTO, OOBHHYBa-
YEeHOTO KOHKpeTHUuxX oOOB’A3KIB, epegbade-
Hux 4. 5 cr. 194 KIIK Ykpaiau. Okpim Toro,
A0 KAOMOTAHHS MMOBUHHI AoJaBaTHCA: 1) Ko-
mii MarepiaAniB, AKHMHU CAIAYHNA, IPOKypop
OOIPYHTOBYE A0BOAHM KAONOTAHHHA; 2) Iepe-
AIK CBIAKIB, AKHX CAIJYHI, IPOKYPOP BBAKAE
3a HeoOXigHe JONUTATH IiJ Yac CYAOBOrO
PO3TASAY OO 3a1I06LKHOTO 3ax04Y; 3) mig-
TBEPAKEHHSI TOro, IO Iig03PI0OBAHOMY, 00-
BHHYBAaYE€HOMY Ha/aHi KOIlii KAOIIOTAaHHA Ta
MaTepiaaiB, SAKHMHU OOIPYHTOBYETbCSI HEOO-
X1/ HICTh 3aCTOCYBAHHA 3aI00IKHOTO 3aX0AY.




Denoceern €.0. - IIpouecyairbHa JiAAbHICTD 3aXHCHHKA HWid 9aC 32CTOCYBAHHA. ..

2) 3eepuennsa 0o npoxypopa 0ns no2odncenns
KLONOMAHHA NPO 3ACMOCYBAHHA 3AN0DIHCHO20 3a-
x00y y 8uenadi ocobucmoi mopyxu. (3BEpHEHHS
A0 TIPOKypopa € HeHnoTpibHuUM y pasi camo-
CTITHOTO CKAQ/aHHS TAaKOTO KAOIIOTAHHSA IIPO-
KypopoMm). Caigumii B mopagky m. 5 4.1 ct. 40
KIIK Ykpainu 3BepTaeThbcsa 40 IPOKYypopa A
MOTO/KEHHS TaKOTO KAomoTaHHA. ITpokypop
srigao 3 1. 10 cr. 36 KIIK Ykpainun mMoxke Ak
IOTOAWUTH TaK 1 BIAMOBUTH y HOro IOTO/KEH-
Hi. Y BHUIIaZKaX BIAMOBH IIPOKypopa y IOro-
AKEHHI KAOIOTAHHA PO 3aCTOCYBaHHA 3arlo-
61KHOTO 3aX04y y BUTAAJI OCOOHCTOI IOPYKH,
CAIZYUN Ma€ IpaBo BIANOBIAHO 4o 4. 3 cT. 40
KIIK Ykpainu 3BepHyTHCA 40 KEPIBHUKA Opra-
HY JJOCYZOBOTO PO3CAIAYBAHHSA, IKUH MICAS BH-
BUEHHS KAOIIOTAHHA 3a HEOOXIAHOCTI 1HIIIIOE
PO3TrASlA MUTaHb, IOPYIIEHUX Y HbOMY, IEpes
IPOKYPOPOM BHIIOTO PiBHA, AKHH IPOTATOM
TPbOX AHIB IIOTOAKY€ BIAIIOBiAHE KAOIOTAHHSA
a60 BIMOBAAE y HOTO IOTO/KEHHI.

3) Iodannsa xnonomanusa cnidwo2o, no2odxnce-
1020 3 MPOoKYPOPOM uU NPOKYpOpa NPo 3acmocysan-
HA 3aN00IICHO20 3aX00Y Y 8URANL 0COOUCMOT NOPYKU
0o cniduoeo ¢yddi. BumesazHayeHe KAOIOTAHHA
arigao 3 4. 1 cr. 184 KIIK Ykpainu nmogaers-
cA 10 MICIIEBOTO CYAY, B ME€KaX TEPHTOPiaAb-
HOI IOPUCAUKIIII IKOTO 3A1HCHIOETBCA 4OCYJ0BE
po3cAaigyBaHHA. Y pasi 341HCHEHHA 40CY0BO-
IO PO3CAIAYBAHHS CAIAYOI0 TPYIOIO, AASL BH-
3HAYEHHsA TEPUTOPIAABHOI IOPHCAMKIII CyAy
HepIIOl iHCTAHIII IIPH PO3TASAl KAOIOTaHb
I110/J0 3aCTOCYBAHHSA 3aII061KHOTrO 3aX04y Y BH-
rAs1gl 0COOHCTOI MOPYKH NOTPIOHO KepyBaTHCs
IIOCTAHOBOIO KEpPIBHUKA BiAIIOBIZHOIO OpPTraHy
AOCYAOBOTO PO3CAIAYBAaHHA TIPO CTBOPEHHA
CAlZ4YOl TPynH, B AKid BH3HAYEHO MiCIle IpO-
BEJAEHHS JOCYJOBOTO PO3CAIZYBAHHA.

BusHayeHHA cAlgdoro cyagi, axumii 6yse
PO3rASIZATH TaKe KAOIOTAHHSA 341HCHIOETHCA B
nopsaaky cr. 35 KIIK Ykpainun.

Bioknuxanmnsa, 3mina ma 00N0BHENHA KILONO-
MAHHA NPO 3ACMOCYBAHHA 3ANODINCHO20 3aX00Y Y
guenA0i ocoducmoi nopyxu. 3riguo 3icr. 185 KITK
YKpaiHu, AKIIO ICAA TOJAAHHSA KAOIOTAHHA,
MPOKYPOpPY CTAaAH BigoMmi 0OCTaBUHH, IO BH-
KAIOYAIOTh OOIPYHTOBAHY IiJ0O3PYy Yy BUMHEHHI
0c06010 KPHUMIHAABHOTO TNPaBONOPYIIEHHS,
BiH 3000B’A3aHUI BIZKAUKATH 3a3HAYEHE KAO-
MOTaHHA. JAKI0 miCAsA MOJAaHHA KAOTOTAaHHS
PO 3aCTOCYBaHHA 3aMOOLKHOTO 3aX04y Y BH-

rAfAl  ocobucroro 3060B’A3aHHA CALZUOMY,
IPOKYPOPY CTAAU BigoMmi iHIN OOCTaBHUHHU, IIIO
MOKYTh BIIAUHYTH Ha BUPIINICHHS CyJOM IIH-
TAHHS IIPO 3aCTOCYBAHHA 3alIOOLKHOIO 3aXo-
Ay, BIH 3000B’13aHUIT JOIIOBHUTH a60 3MIHUTH
KAOIIOTaHH#A, a00 3aMIHUTH HOro HOBUM KAO-
IIOTAHHAM.

4) 3abesneuenns npubymmsa ocodu Ors pos-
2nA0Y KLONOMAHHA NPO 3ACMOCYBAHHA 3AN0BIHCHO-
20 3ax00y y 6u2nA0L 0COOUCMOL NOPYKU MA HAOAHH A
NI003PHBAHOMY, 008UHYBAUECHOMY KON KLONOMAH-
HA Ma MAMEPIANIe, AKUMU 00TPYHMOBYEMbC A Heob-
XLOHICMD U020 3acmocysanns. Bigmosigno g0 4.1
cr. 187 KIIK caigumii cyaas, cys HICAs ogep-
JKaHHA KAOIIOTAHHSA IIPO 3aCTOCYBaHHSA 3alIlo-
615KHOTO 3aX0Jy Y BHTAAJAL 0COOHCTOI OPYKH
IpU3HAYA€E ATy CyAOBOTO 3aCigaHHA 1 3A1i-
CHIOE CYAOBHUI BHKAUK. 3AlIICHEHHS CYAOBOTO
BUKAHKY BiZ0yBa€TbcA B opsaky cr. 134 KITK
YKpainu.

He mi3Himre Hix 3a TPH rOAUHH 40 I1OYAT-
Ky PO3TLAsify KAOIOTAaHHA MiJ03PIOBAHOMY,
oOBHHYBaY€HOMY IOBHUHHI OyTH HajaHi Korii
KAOIIOTaHHS IIPO 3aCTOCYBAHHA 3alOOLKHOIO
3aX0Jy y BUTASIAL 0COGUCTOI IOPYKH Ta Mare-
pianiB, AIKUMH OOIPYHTOBYETbCA HEOOXIAHICTD
HOT0 3aCTOCYBAHHS, PO IO POOUTHCA BiAMIT-
Ka B KAOIIOTaHHI.

5) Posenad crniduum  cyooer  KLONOMAHHA
npo 3acMocYBanHA 3an0dIHCH020 3aX00Y Y BUNADL
ocobucmozo 30608’a3anmnsA. PO3TAs] TaKOro KAo-
IIOTaHHSA 3A1MCHIOETBCSA 3a Y4acTIO IPOKYpPO-
pa, migospioBaHOro, obGBHHYBa4eHOro, iOro
3aXHCHUKA HEBIAKAAAHO, aA€ HE II3Hime 72
roAMH 3 MOMEHTY HAa/JXO/KE€HHS KAOIIOTaHHS
Ao cyay. IIpaBa Ta 060B’sI3KH CAIZYOrO CyAal
i/l 9ac TAaKOro pO3rasAgy mnepejbadeHi CT. CT.
177, 193, 194 KIIK Ykpainu. Po3rasg takoro
KAOIIOTAHHSA 3J1MCHIOETbCA 32 YYaCTIO TAKOK
0ci6, Kl BUABUAH OaKaHHA OyTH MOPYIUTEAS-
mu. Oxpim crt. cr. 177, 193, 194 KIIK Ykpai-
HH, IIpaBa Ta 000B’ A3KU CAIAYOro CyAAl Mig 9ac
TAKOTrO po3rasAgy nepejgbadeni me i B cr. 180
KITIK Yxkpainu. CAigunii cy4Asa Ma€ BIIEBHUTH-
cs1, mo ocobu, AKI BUABUAU 6akaHHA OyTH I1O-
PYYHUTEASIMH AIHICHO 3aCAYTOBYIOTH Ha JOBIPY
Ta MOKYTb ITO3UTHBHO BIIAUBATH HA IOBE/iH-
Ky Mi403pIOBaHOro, OOBHHYBadeHOro, 3abes-
IIEYUTH HOro SIBKy Ha IEpIIy PO T€ BUMOTY
YU BUKOHAHHS IOKAQJE€HUX Ha MiZ03PIOBAHO-
ro, o6BuHYyBaYeHOro 0608’ sA3KiB. OKpiM TOTO,
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BiH ITOBUHEH BU3HAYUTH JOCTATHIO KIABKICTB
MOPYYHTEAIB Ta PO3’ACHUTH iM iXHI mpaBa Ta
obop’a3ku, nepegbadeni cr. 180 KITK Ykpai-
HU.

6. Iocmanosnenns yxeanu criouum cyooer 3a
pe3yrvmamams po3enady KNonomamums npo 3acmocy-
BANHA 3aN00IHCHO20 3aX00Y Y BUNAL 0COOUCTOT NO-
pyxu. 3a pe3yAbTaTaMU PO3TASAAY TAKOTO KAO-
HMOTAHHA, CAIAYUN CyAA5 TOCTAHOBASIE OJAHY 3
yxBaA: 1) mpo 3actocyBanHs 3amo0iLKHOTO 3a-
XO4Y Yy BUTAAAL 0cobHCTOI MOPYKH; 2) PO Big-
MOBY Y 3aJOBOAEHHI KAOIIOTAHHS IPO 3aCTOCY-
BAHHA 3aIT061KHOTO 3aX04Y y BHTAsAAL 0cOOHC-
TOI HOPYKH; 3) MPO 3aCTOCYBaHHA 3a1IO01KHOTO
3aX04y Y BUTASAL 0cO6HCTOro 30608’ A3aHHA.

YXBaAa Ipo BIAMOBY Y 3a40BOAEHHI KAOIIO-
TaHHA PO 3aCTOCYBAHH:A 3aNOGIKHOTO 3aX0/1y
y BHUIASIZL OCOOUCTOI NMOPYKH BIAIOBIAHO A0
KITIK Ykpainu aneAdniiiHoMy oCKap:;KeHHIO He
MIAASTAE.

B yxBaal caiggoro cyg4i mpo 3acTocyBaH-
Hs1 3aII00IKHOTO 3aXOAY Y BHUTASAL 0COOHCTOT
HMOPYKH, CAIJYMI Cy44d 3a3HAYA€ BIJOMOCTI
npo:1) KpuMiHAABHE MPABONOPYIIEHHA (Horo
CYyThb 1 IpaBOBY KBaAiikaljiio i3 3a3HaYEHHAM
CTaTTi (YaCTUHH CTATTi) 3aKOHY YKpaiHU IPO
KPUMIHAABHY BiAIIOBIZAABHICTB), Y AKOMY IiJ-
O3PIOETHCS, OOBUHYBAYyETBCA 0coba;2) obcra-
BUHH, fKI CBiZ4aTh IIPO ICHYBAHHS PHU3HKIB,
nepeabaueni KIIK Yxkpainu; 3) obcraBunw,
AKI CBig4YaTh IPO HEJAOCTATHICTH 3aCTOCYBaH-
HA OIABII M’ AKHUX 3AIIOOIKHUX 3aX0A1B AAA 3a-
nobiranHs pusukaM, nepegbadenum cr. 177
KIIK Yxpainu; 4) IOCUAQHHS HA JOKa3H, AKI
oOrpyHTOBYIOTH 1Ii 06CTaBUHH;5) 3arobix-
HHI 3axig, SAKHI 3acTOCOBYeTbCA. Takox B
yXBaAl PO 3aCTOCYBaHHA 3ano6IKHOTO 3axo-
AYY BHTAAJAL OCOOMCTOI MOPYKH, 3a3HAYAIOTH-
cs KOHKpeTHI 060B’sa3KH, mepegbadeni 4. 5
ct. 194 KIIK YKpaiau, mo moKAaJaloTbhCcs Ha
i/J03PIOBAHOTO, OOBHHYBAYE€HOTO, Ta CTPOK,
Ha SKHUH X MMOKAAAEHO.

6) Buxomamnmsa yxeanu mpo 3acmocyaHHA
3anobiicKHo20 3ax00y Y 6USLAOL 0COOUCMOT NOPYKU.
ITicAst OTOAOIIEHHS YXBAAH PO 3aCTOCYBAHHSA
3an1001KHOTO 3aX04y BOHA IIAAATA€ HErailHo-
MY BUKOHAHHIO, 2 ii KOIIisl HeraifHO BPy4a€ThCs
i J03PIOBAHOMY, OOBHHYBAYE€HOMY.

7) Kowmponv 3a euxonanwam yxearu mnpo
3aCMOCYBANHA 3aN00IICHO20 3aX00Y Y 8UNADL 0CO-
bucmoi mopyku 3AIACHIOETBCA CALAYNM, A AKIIO
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crpasa nepebyBae y NpoBaJKeHHI Cygy — Ipo-
KypPOpOM.

8)  Bionogidanvricms 3a HEBUKOHAHHA YXEALU
npo 3acMOCYBANHA 3aN00INCHO20 3aX00Y YV 6ULNADL
ocobucmoi nopyxu. Y pasi BIAMOBH IOPyIUTEAEM
B3ATUX Ha cebe 3000B’43aHb, BIH IOBUHEH 3a-
6esreunTH ABKY I1iO3PIOBAHOTO, OOBHHYBA-
94EHOTO 4O OpraHy JOCyJOBOTO PO3CAIAYBAHHS
YU CYAY AASL BUPINIEHHS IIUTAHHSA IIPO 3aMiHY
fioMy 3armo6i;KHOTO 3axX04y Ha iHmMi. B inmo-
My pasi, Bignosigao g0 cr. 180 KITK Ykpainu,
HA HbOTO HAKAAJAETHCS I'POIIOBE CTATHEHHA B
po3amipi:1) y mpoBagskeHHI IMOZ0 KPHUMIHAAB-
HOTO IIPABOIOPYIIECHHA, 3a BYMHEHHA SKOTrO
nepesb6adeHe IOKApaHHA Yy BH/JI 10306aBAEH-
Hs1 BOAL HA CTPOK He OLABIIE TPHOX POKIB, a60
iHmie, GiABII M'sIKe ITOKApaHHA, - Blg ABOX J0
IUATH PO3MIPIB MPOKUTKOBOTO MIHIMYMY JAS
npane3gaTHUX ocib; 2) y mpoBa/sKeHHI 00
3AOYMHY, 3a BYMHEHH:A fKOro nepeabauene
IIOKApaHHA y BU/JI T036aBAE€HHS BOAI HA CTPOK
Big TPBOX A0 IU'AATH POKIB, - BiA IUATH A0 Ae-
CATH PO3MIPIB HPOKUTKOBOTO MIHIMYMY JAS
npanes3jarHux oci6; 3) y mpoBagiKeHHI 1040
3AOYHMHY, 3a BYMHEHHsA fKOro nepeabadene
MOKAPAHHA y BH/I T036aBAE€HHS BOAI HA CTPOK
Big I'AATU 4O JECATH POKIB, - Big JA€CATH JO
ABAALATA PO3MIPIB IPOKUTKOBOIO MIHIMyMY
AAA 1panesjatHux oci6; 4) y mpoBaJ:KeHHI
IIOJO0 3AOYMHY, 32 BYMHEHHS AKOro nepesba-
JeHe IOKapaHH:A y BH/JI 1030aBACHHS BOAL HA
CTPOK IIOHAJ AECATHb POKIB, - Big ABAALATUH A0
I ATAECATH PO3MIPIB IIPOKUTKOBOTO MIHIMYMY
AAS IIpane3jaTHux ocio.

9) IIpunurenns 0il yxeanu npo 3acmocyean-
HA 3anobICcKH020 3ax00y Y 6USRANL 0cOOUCTOL NO-
pyxu. YXBara mpo 3aCTOCYBAHHA 3AIOOIKHOTO
3aX04y Y BHUIAAAL OCOOHMCTOI IMOPYKH IPHUIIHU-
HSE CBOIO JII0 IIICAA 3aKIHYEHHS CTPOKY i Aii,
YXBAA€HHSA BHIIPABJAOBYBAABHOI'O BHUPOKY YU
3aKPHUTTA KPUMIHAABHOTO IIPOBA/KEHHA [3].

ABTOpPH METOAUYHUX PEKOMEHJAAIIN AAA
aJABOKATIB 040 341HCHEHHSA 3aXHCTY, TAPAHTO-
BAaHOTO AepxKapoio «/lii 3aXxMCcHUKA mpu BHPI-
IIEeHHI MUTaHHA PO o6paHHA, IPOJOBKEHHA,
ckacyBaHHs abo 3MiHy 3alOOIKHOrO 3ax04y»,
HE BHOKPEMAIOIOTb OKPEMOT'O AATOPUTMY IIPO-
LIECYyaABHHUX AI{ I 9ac 3aCTOCYBaHHS LIbOTO
3ano6L)KHOTO 3aX0Jy, OKpIM AHIIEe 3a3HA4YeH-
Hsl HeOOXIZHOCTI agBOKATy IiJ 9ac PO3TASLAY
KAOIIOTAaHHA IIPO HOro 3acTocyBaHHA: 3 ypa-
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XYBAHHSM /JYMKHU IiJA3aXHUCHOTO BU3HAYUTHUCH
i3 ocobaMu MOPYYHUTEAIB i oTpuUMaTH iX HoIe-
PEeAHIO 3r0Ay Ha IOPYYUTEABCTBO; PO3 ACHUTH
HMOPYYHUTEAI0 Y BYHNHEHHIO SIKOTO KPUMIHAAB-
HOTO IIPABOIIOPYIIEHHA 1iJ03PI0EThCs 260 06-
BHHYBA4Y€EThCsT 0c0o0a, nepejbadeHe 3aKOHOM
IIOKApAaHHA 3a MOro BYMHEHHS; PO3’ACHUTH
HOPYYUTEAIO HOro O0OB’SI3KH Ta HACAIAKH IX
HEBHKOHAHHS, IIPABO HA BIAMOBY BiJ NpHIIHA-
TuX Ha cebe 3060B’13aHb 1 IOPAJOK pearisanil
TAKOTO IpaBa; OTPUMATHU Bij HOPYYHUTEAS KO-
mii JOKYMEHTIB, AKI CBiA4aTh PO Te, M0 HOro
Moske OyTH BH3HAHO 0c000I0, SIKa 3aCAYTOBYE
AOBIPH, JASI HajaHHsA iX Cy4y; HIATOTyBaTH
BiZ IMEHI IOpyYHUTEAsA KONl JOKYMEHTIB, AKi
CBiA4YaTh PO Te, 0 HOoro Moke OyTH BU3HAHO
0co6010, KA 3aCAYrOBY€ JOBIpPH, JAS HaJaH-
Hs iX cyAy; HIATOTYBAaTH Bij IMEHI IOPYYHTEAS
HHCbMOBE 3000B’A3aHHS IIPO Te, IO BiH HOPY-
Ya€TbCs 3a BUKOHAHHS IMIJ03PIOBAHUM, OOBU-
HYBAYE€HHM IIOKAQ/JE€HHX Ha HbOTO 00OB’A3KIB
1 3000B’A3y€TBhCSI 32 HEOOXIAHOCTI JOCTABUTH
HOTo 40 OpPraHy 40CyA0BOro cAlgcTBa a60 B €y
3a MepIIoI0 BHUMOr0I0; 3a0€3MeYUTH SIBKY IIO-
PYYHTEAS HA Cy40BE 3acigaHHA [4].

Ha mamy gymKy, mporjecyaabHa AIAABHICTD
3aXMCHUKA IMOBHHHA OyTH HalpaBAE€HA B IEp-
oIy 4epry Ha CHPOCTYBAaHHA OOI'PYHTOBAHOC-
Ti TJO3pH Ta AOBEAEHOCTI BIACYTHOCTI Gyab-
AKMX PU3HKIB a OT/KE - B3araAl Ha He 3aCTOCY-
BAaHHA J0 MiA3aXHUCHOTO 3alO0OLKHOrO 3aXoAy
y BHUTAAAL ocobucroi nopyku, abo Ha Tte, mob
AOBECTH HEOOXIAHICTb 3aCTOCYBAHHA OIABII
M’SIKOTO 3aII001LKHOTO 33aX04Y, a caMe — 0coOuC-
TOro 30608’ A3aHHA. 3aJAA [[HOTO, 3AXUCHUKOBI
AOINIABHO NPHUAIAUTH 3HAYHY yBary xapakre-
pucruii ocobu miZO3pPIOBAHOTO, HOro pemy-
Tamii, crrocoby ;KUTTS, COLIAABHHUM 3aB’sI3KaM,
KOAY KHTTEBUX IHTepeciB, MailHOBOMY CTa-
Hy, CTaHy 340pPOB’fA, BiKy, HasABHOCTI oci6 Ha
yTPUMAaHHI, B3a€MO/Ii 3 OpraHaMH JOCYJO0BOTO
PO3CAIAYBAaHHA Ta Cyg0oM. AZBOKAT IOBUHEH
cupobyBaTu JOBECTH, IO HOro MiA3aXUCHUMN
€ TOopAgHOI 0cob010 3 6€340TraHHOI0 pemy-
TaIl€l0, a TAKOXK 3 HAAEKHOIO IpodeciiiHoIo,
OOGYTOBOIO Ta IPOLECYaABHOIO IIOBEAIHKOIO.
Tomy, BapTo y gocHTbh KOpPOTKHI dac 3i6pa-
TH AOKa3U, sKI MATBEPAKYIOTh BHIIECBKA3aH1
AKOCTI KAleHTA. TakuMm JOoKazaMH MOKYThb
O6yTH: XapaKTepHUCTHKa 3 Michs poboru; go-
KYMEHTH, IO HiATBEP/KYIOTh HASABHICTb OCi6

Ha yTPHUMAaHHI (CBIZOIITBO IPO HAPOJKEHHS
AITel, MeHCliiHl TOCBlgYeHHs 0aTbKIB, ITOCBIA-
9YeHHs PO 1HBAAIAHICTB Ta IHII JOKYMEHTH);
npogeciiiHi BiA3HAKU (g4ep:KaBHI HATOPOAL, IO-
AAKH, TPAMOTH Ta 1HII); MEAUYIHI JOKYMEHTH,
AK] MATBEPAXKYIOTh 4larHO3 KAl€HTa abo Horo
OAM3BKUX POAWYIB; JOKYMEHTH, IO IiATBEP-
AKYIOTh MiCIle IIPOKHUBAHHS; JOKYMEHTH IIPO
A0XiJ (A0BigKa PO 3apobITHOIO IIAATY, ITOJAT-
KOBa 3BITHICTB); 32 HASBHOCTI, JOKYMEHTH, SKI
HiATBEP/AKYIOTh HAAEKHY IIPOIIECYaABHY IIO-
BEJIHKY MiJA3aXHUCHOTO Y KPUMIHAABHOMY IIPO-
BaxkeHHi [5]. Taki JokyMeHTH B GIABIIOCTI BH-
HaJKIB OTPUMYIOTLCS B PE3YABTATI BigMOBIAEH
Ha a/BOKATChKI 3aITUTH B TOPAJKY CT. 24 3aKo-
Hy Ykpainu «IIpo agBokaTypy Ta aABOKATCbKY
AISABHICTB», CTPOK BUKOHAHHA AKHX - b pobo-
qux AHIB [6]. B TOMy X BUIIagKy, KOAH agBOKa-
Ta BAQIITOBYE 3aCTOCYBAHHSA 3anoOIKHOTO 3a-
XOAY Yy BUTAAAL OCOOUCTOI MOPYKH — AISABHICTD
3aXMCHUKA IIOBUHHA OyTH HaIIpaBA€HA caMe Ha
IOIIYK Ta IOTOJKEHHs 3 IIA3aXUCHUM OCib,
AKI MOKYTb OYTH IOPYYHUTEAAMH (3ACAYTOBY-
I0Th Ha AOBIPY) ab0 0cib, AKI 3aCAYyTOBYIOTH Ha
ocobAuBy g0Bipy. Ha chorogni 3akoHogaserb
IpsIMO HE BU3HAYAE XTO MOXe OyTH TaKUMHU
ocobamu. Ha mamy gyMmKy, Taka IpaBoBa He-
BU3HAYEHICTb B 3aKOHOJABCTBI HE CIPHUAE €J-
HOCTI CyZOBOi IIPAKTHKH Ta HE CIPHUAE ePeK-
THBHOMY 3a6e3nedeHHl 3aBJaHb KPUMIHAABHO-
ro IpOBa/JKEHHA, AKUMH BIAIOBIAHO JO CT. 2
KIIK Yxpainu €: 3aXucT 0cOO6H, CyCIIABCTBA Ta
A€p7KaBH Bl KPUMIHAABHUX IIPABOIIOPYIICHD,
OXOpOHA IIpaB, CBOOOA Ta 3AaKOHHHUX IHTEpeciB
YJaCHHKIB KPHUMIHAABHOTO IIPOBAJ:KEHHHA, a
TaKOK 3a6e3medyeHHs1 MIBUAKOTO, MTOBHOTO Ta
HEYIIepeAKEHOTO PO3CAIZYBAHHA 1 CyAOBOTO
PO3TAAAY 3 THM, 00 KOXKHHII, XTO BYHHHUB
KpHUMiHaAbHE IIPABOIOPYIIEHH:A, 6YB NpPHUTAT-
HYTHIl 4O BIAIIOBIZAABHOCTI B Mipy CBO€I BHHH,
KOJZEH HEBHHYBaTHI He OyB OOBHHYBaueHUI
abo 3acygskeHui, skogHa ocoba He OyAa miggaHa
HEOOI'PYHTOBAHOMY IIPOLIECYaABHOMY IIPHMYCY
1 o6 A0 KOKHOrO y4aCHHKAa KPUMIHAABHOIO
npoBaJ:keHHA OyAa 3acTocoBaHA HaAEKHA
IIpaBoBa Ipouegypa.

BucHoBKku
ITpornecyarbHa AiAABHICTb 3aXHCHHKA I10-
BHHHA OyTH HalpaBA€Ha B MEPIIY YEPTy HA
CIIPOCTYBaHHSI OOGI'PYHTOBAHOCTI IJO3pH Ta
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AOBEAEHOCTI BIACYTHOCTI OyAb-fKHX pPH3H-
KiB a OT/Ke - B3araal Ha He 3aCTOCYBAHHS JO
MiA3aXHCHOTO 3al001KHOTO 3aX04y Y BUTAAAL
ocobucroi nopyku, abo Ha Te, mob JoBecTH
HeOOXIAHICTh 3acTOCyBaHHS OIABII M AKOTO
3alIOOLKHOIO 3aX04y, a caMe — OCOOHCTOro
3000B’A3aHHA. 3a4Ad 3a0e3IeYeHHS MOKAU-
BOCTI MIATOTOBKHU HAAEKHOIO, aAEKBATHOI'O
Ta MpodeciiHOro 3aXUCTy MijJ 9ac BUPINIEHHA
HMUTAHHS PO 3aCTOCYBAHHS 3alIOOIKHOIO 3a-
X0J4Yy, IPOIOHYETLCA 3MEHIIHTH CTPOK BHKO-
HAHHA aJBOKATCHLKUX 3AMNUTIB Ta 30IABIIUTH
CTPOK JASA O3HAMOMAEHHSA 3 KOIIAMH KAOIIO-
TAHH PO 3ACTOCYBAHHS 3a11001KHOIO 3aX04Y
y BUTASIAL OCOOHMCTOI HOPYKHU Ta MaTepiaraMH,
AKUMH OOI'PYHTOBYETHCA HEOOXIAHICTH HOro
3acrocyBaHHs. B ToMy & BHIIaJKy, KOAU a4BO-
KaTa BAQIITOBYE 3aCTOCYBAHHS 3alOOIKHOIO
3aX0AY Y BUTASAAL OCOOHCTOI IIOPYKH — AiAAB-
HICTh 3aXHCHHKA IOBHHHA OyTH HalpaBAeHA
came Ha IIOIIYK Ta IOTO/KEHHs 3 IiA3aXHC-
HHUM 0cCib, sIKI MOKYTb OYyTH IOPYYHTEAAMU
(3acAyroByloTh Ha 40Bipy) abo ocib, AKi 3acAy-
TOBYIOTh Ha OCOOAHBY 40BIpY. 3aaAas 3abesrie-
YEHH:A IIPABOBOI BU3HAYEHOCTI IIPOIIOHYEThCSA
koukperusysatu B KIIK Ykpainu xTto moxe
BHCTYIIATH TAKUMH OCOOAMH.
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Yevhen Fedosieiev
PROCEDURAL ACTIVITY OF THE
DEFENDER DURING THE APPLICATION
OF A NON-INSULATING PREVENTIVE
MEASURE IN THE FORM OF A
PERSONAL GUARANTEE

The article is devoted to the study of the
procedural activity of the defender during
the application of a non-insulating preventive
measure in the form of a personal guarantee.
On the basis of theoretical works on the
analysis of criminal procedural legislation,
the definition of the procedural activity of
the defender during the application of non-
insulating preventive measures as human
rights activities of authorized entities, namely,
lawyers, information about which is included
in the Unified Register of Lawyers of Ukraine
regarding the election, change and abolition
of non-insulating preventive measures such
as: personal obligation, personal guarantee,
pledge, transfer of a minor suspect or accused
under the supervision of parents, guardians
or guardians, and to minors brought up in a
children’s institution - their transfer under
the supervision of the administration of this
institution; transferofpersonsinrespectofwhom
compulsory medical measures are supposed to
be applied or the issue of their application to
guardians, close relatives or family members
with mandatory medical supervision was
decided during the implementation of criminal
proceedings in order to ensure their right to
protection. The feature of the procedural
activity of the defender during the application
of personal guarantee is considered. It is
concluded that such procedural activity should
be aimed primarily at refuting the validity of the
suspicion and proving the absence of any risks
and, therefore, at not applying a preventive
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measure to the client in the form of a personal
guarantee, or at proving the need to apply a
milder preventive measure, namely, a personal
obligation. In order to ensure the possibility of
preparing proper, adequate and professional
protection when deciding on the application of
this preventive measure, itis proposed to reduce
the period for the execution of lawyer requests
and increase the period for familiarization with
copies of the application for the application of
a preventive measure in the form of a personal
guarantee and materials that justify the need for
its application. In the same case, when a lawyer

is satisfied with the application of a preventive
measure in the form of a personal guarantee -
the activities of the defender should be directed
precisely to the search and coordination with
the client of persons who may be guarantors
or persons who deserve special trust. To ensure
legal certainty, it is proposed to specify in the
CPC of Ukraine who can act as such persons.

Keywords: defender, procedural activity of
the defender, the concept of non-insulating
preventive measures, the system of non-
insulating preventive measures, personal
guarantee.
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