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Y emammi rhynmosno 00c1i0HCy10mMbeA NUMAN-
HA 3abe3nevenns npas i 80600 NOOUHU NI Uac
KPUMIHATBHO0 NePecTiOy8anHs 8 YMOBAX 60EHH020
Cmamy, Wo € Ha3BUUAUHO AKMYANLHUMU 8 KOH-
MEKCME CYUACHUX BUKIUKIS, 3 AKUMU CIUKAEMOCA
Yipaina. Y 36’A3Ky 3 66€0eHHAM BOEHHO20 CMAMY,
NPaosL MexamiIMU, AKL Pe2yrorMmd KPUMIHALOHE
nepecioysanna, Habysarons 0COOIUBOL 8ANCIUBOC-
mi, OCKILLKU NOCMAE HeoOXIOHICMb 3a0e3neueni
npPas KOOUHU HABIMb Y HAO3BUMATHUX CUMYAULAX.
Y cmammi demanvno npoanamzosano aK MIKCHA-
DOOMI, MAK @ HAUYIOHALLHE MPaBos axmu, wo pe-
enamenmyromo yi npoyecu, 3oxpema E8poneticoxy
Komgenyro 3 npag modunu ma Mirrapoonui
naxm npo pomadancvii © novmuuni npasa. Oco-
brusa ysaza NPUOILAEMbCA MOMY, AK Ul VOKYMEH-
MU 2GPAHMYIOMS 3AXUCT OCHOBONOTONHCHUX NPas,
HABIML 3G YMO8 CePUoIHUX 00MedHceHD, BUKIUKA-
HUX BOEHHUM CMAHOM. J0CTI0NCEHO MAKONHC 0CO-
bruB0CME  3ACMOCYBANHA KPUMIHANLHO0 3AKOHO-
0ascmea 8 yMoeax 80eHm020 kongnixmy. Buicvrost

OILAEMBCA MAKONHC B3AEMOOL MIKICHADOOHUX CMAH-
dapmis 1 HAUIOHANBHOR0 3AKOH00ABCMBa YKpainu,
0C0DIUBO 8 YMOBAX B0EHHO20 CMANY, KOLU 0ePICaAsa
3UUMOBXYEMbCA 3 6aamobMa BUKIUKAMU W00 3a-
beaneuenns dompumanna npas moouru. Cmamms
30cepedacye Yeazy na momy, AK MIZCHAPOOHe NHaso
BNIUBAE NG KPUMIHALLHE Nepecridyeanms 8 Vipai-
HI Ma AKL BUKLUKU NOCMAOMD Neped 0epacagoro 6
YMOBAX AKMUSHOL 30potinol azpecii. 3okpema, ana-
TU3YIOMCA NPoOLEMU 3a0e3NEUCHHA DANAHCY MINC
He00XIOHICMIO QOMPUMAHHA NPAg T 60000 L100UHU
Ma BUMOAMU HAULOHALLHOL be3nexu, wjo 0codIUB0
20CMUPO CMOAMD 8 YMOBAX BLUCHKOB020 KOHPIIKMIY.

Knrouosi cnosa. Boenwnwit cmam, npasa nroou-
HU, KPUMIHAIOHE NEPeclioyeants, cnpaseonusul
€0, 8iticviost mpubdynanu, Eeponeticora KoHeeH YL
3 npag modunu, Midcnapoonuii naxm npo epoma-
OAHCHKL © NOMIMUUHL NPABA, KAMYBAHHA, 3AMPU-
MAHHA, MIICHAPOOHE NPagso.

ITocranoBka mpobaemu

3abesnedeHHsa mpas 1 cBob6OA AIOAUHU B
YMOBAxX BOEHHOTO CTaHy € OAHHUM 13 HaifBaxk-
AMBIINIUX BHUKAHUKIB Al 6yAb-AKOi gepiKaBw,
IO ONMHHUAACA B CUTyamnii 36poilHOro KoH-
(PAIKTY. BBEgeHHS BOEHHOIO CTAaHy CYTTEBO
3MIHIOE TIPABOBHUI PEXKUM /Jep:KaBH, HAKAA-
Aaiodyu IeBHI OOMEKEHHSA Ha I'POMasHCBKI
csobogu Ta mpasa. ITonpu HeoOXigHICTH 3a-
OesnmeyeHHs HAIIOHAAbHOI Oe3meKkd Ta IIj-
TPUMaHHA TPOMAJChKOTO MOPAAKY, A€prKaBa
IIOBUHHA JOTPUMYBATUCS CBOIX MIKHAPOJHHUX
3060B’A3aHb MOZO0 3aXHUCTy NpPaB AIOAUHH. Y
IIbOMY KOHTEKCTI OCOOAHBOI aKTYaAbBHOCTI Ha-
6yBaoTh TUTAHHA, IIOB’A3aHI 3 KPHMIHAAB-

MPUbYHarU, AKL PYHKUIORYIOMD Y MAKUX YMOBAX,
bepymo na cebe 8i0N06I0ANLIY PONY Y 3abde3neueri
nPasocyodds, 0cobAUBO 8 KOHMEKCME BIICHKOBUX 3110~
YUHIB, WO MONCYMD DYMU UUHEH: N0 Uac 00T08UX
out. ITpoananizosano ix npasosuit cmamyc, 10puc-
UKYII0 Ma Npoueoypu, AKL 60HU 3ACMOCOBYIOMY
ni0 uac KpumiHanrvrozo nepecnioysannus. Orpemo
Dpo3enAMYmMO KNH0OUOBL NUMAHHA, NOE’AIAHL 3 NPO-
Yyedyporo 3ampumanua ocid, IXHIMU nPasamu Ha
CNPaseonUBUIL €y, MONCIUBICIIO OMPUMANHA NPa-
80801 00MOMO2U, NPABOM HA 3AXUCT 810 KAMYEAHD
I He2YMAMHO020 NOBOONCEHH S, G MAKONC THUUMU
eapammiamu, AKL € PyHoameHmaroHumu 8 0y0v-
AKOMY_0eMOKPAMUUHOMY CYCRINbCMEL. Yeaza_npu-
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HHUM II€PECALAYBAHHAM, a/Ke 111/ 9aC BOEHHHX
Al 36IABIIYETHCA KIABKICTh TPABOMOPYIIEHD,
OB’ A3aHUX 13 AISABHICTIO BIHCHKOBUX Ta IIU-
BIABHOTO HACEAEHHS, a TAKOXK 3POCTAE PU3UK
HOPYIIEHHA IIpaB 3aTPUMAHUX 1 OOBUHYyBaYe-
Hux. OJHI€I0 3 HAWCKAQAHINIHUX HPOOAEM €
6araHCyBaHHA MK BHMOTAaMH HAaIllOHAABHOI
6e3nexkn Ta 3a6e3MEeYEHHAM MPABOCYAAA Y
BIAIIOBIZHOCTI 4O MIKHApOJHHUX CTaHJAPTIB.
BiiicbkoBi TpubyHaAH, K1 341MCHIOIOTH CyJ0-
YUHCTBO 11l 9aC BOEHHOTO CTaHY, 4acTO CTH-
KaIOThCA 3 BUKAUKAMH, IIOB’ I3aHUMHU 3 JOTPH-
MaHHAM IIpaBa Ha CIPaBEJAUBHUI CyJ, Ipa-
BOM Ha 3aXHUCT 1 3amo6IraHHAM KaTyBaHHSM.
Kpim Toro, mikHapogHe mpaso nepegbadae
AOJATKOBI rapasTii AAsl 0ocib, AKI IOTpaIIAs-
I0Th 11i/f KpUMIHAABHE IIEPECAIZYBAHHS B yMO-
BaX BOEHHOTO CTaHy, IO JOJa€ Iie GIABIINX
3060B’s13aHb JAAS HAIIIOHAABHUX CyJOBUX Ta
MPAaBOOXOPOHHUX OPraHiB. AKTYaAbHICTD IJi€]
TE€MHU TaKOK ITOCUAIOETbCA B KOHTEKCTI cydac-
HHX II041# B YKpaiHi, sika 3 2014 poky nepe-
6yBae B CTaHI AaKTUBHOTO BiHiCBKOBOI'O KOH-
QAiKTY. BBegeHHA BOEHHOTO cTaHy norpebye
PO3pOo6KH YITKUX ITPABOBHX MEXaHI3MiB, fKi 6
3abe3nevyBarr O4HOYACHO 3AXUCT HAIJIOHAAD-
HUX IHTEepeCiB Ta JOTPUMAHHSA IIPAB AIOJHHH.
Ile mUTaHHA BUMArae KOMIIA€KCHOT'O aHAAI3Y
HAIIIOHAABHOTO Ta MI’>KHapPOJHOTO 3aKOHO/aB-
CTBA, 2 TAKOK BHU3HAYCHHA HAWKpAIIUX Iig-
XO0J1B 40 IIPaBO3aCTOCYBAHHSA B YMOBAX BiiiHH.

AHani3 gocaizzkeHH mpobaeMu

[Tpobaema 3abesmedenHs mpas 1 cBo60/
AIOAUHH 11iJ 9aC KPUMIHAABHOTO IIE€PECAIZY-
BAaHHS B YMOBAaX BOEHHOIO CTaHy JOCALAXKY-
€TbcA B 6ararbox HayKoBUX poboTax Ta Mixk-
HApOJAHUX IIPABOBHUX JOKyMeHTaX. Lo Ttemy
AETAABHO JOCAIAKYBAaAH TaKli HAyKOBI, AK:
Aockyros T.O., Meapauk O.0O., bokcropu
A.B., Adonin /.C., Kupnuenko C.I., OrilitHUK
O.A. ta in. IxHi HayKOBiI mpani OXOIAIIOTH
INIMPOKHUI CIEKTP IHTaHb, IIOB’A3aHUX 3 JO-
TPUMAHHSIM 3aXHUCTy IPaB AIOAUHU B IIpOIie-
€l KPUMIHAABHOTO IIEPECAIZYBAaHHSA B YMOBaX
BOEHHOI'O CTaHy Ta MICTSITb MOKAUBL IIASAXU
YAOCKOHAAEHHS HUHI ICHYI09Oi IIPaBOBOi CHC-
TEMU.

Mertoro cTarTi € BceGIlUHMI aHAAI3 TTPABO-
BHX MeXaHi3MiB 3abe3nedeHHs 1pas i cBo60og
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AIOAWHU TiJ 9aC KPUMIHAABHOTO IIE€PECAIAY-
BAHHA B YMOBAaX BOEHHOIO CTaHY, 30KpeMa B
Ykpaini. CtaTTd Ma€ Ha MeTi JOCAIAUTH, SK
MIKHAPOAHI CTAHAAPTH Y cPepi Mpas AIOJHHU
IHTETPYIOTbCA B HAIIOHAABHE 3aKOHOJABCTBO
i Jac Hag3BUYAHHUX CUTyalliil, Ta OLIHUTH
e€(PEeKTUBHICTb IIMX MEXaHI3MIB Yy KOHTEKCTI
CYJ9aCHHX BHKAHKIB. OcobAmBa yBara mpugi-
AFETBCA BUBYEHHIO pOOOTH BiiCBKOBHUX TpH-
6yHaAiB, TPAaBOBUM TapAHTIAM 3aTPUMAHHX
oci6, a Takox 3abe3reyeHHIO IIpaBa Ha CIpa-
BeJAHBHI Cy4 1 3aXUCT Big KaTyBaHb. Kpim
TOTO, CTATTA INpParHe BU3HAYMTH OCHOBHI BU-
KAHMKH, 3 AKMMH CTHKAEThCA YKpaiHa y Ipo-
1jeci 3aXHUCTy NpaB AIOAUHH II1iJ 9ac BIHH, Ta
HaJaTH peKoMeHJalil JAAS BJOCKOHAACHHS
IIPABO3ACTOCYBAaHHA B YMOBAaX BOEHHOI'O CTa-

Buxkaaz ocHOBHOro MaTepiasy

B ymoBax BO€HHOro craHy mpasa i cBo6o-
AU AIOJMHU CTAlOTh HA/3BUYAHiHO BPa3AHBH-
mu. /lepxKaBu 9acTo BUMYIIEHI OOMEKYyBaTH
IEeBHI IpaBa 3apajH HaIllOHAABHOI Oe3mneKH,
IO CTBOPIOE PH3UK IOPYIIEHHA PyHJaMEH-
TaABHHX CB0O0O0J, OCOOAMBO B IpOIECi KPpHUMI-
HAaABHOTO IIEpECAiJyBaHHA. YKpaiHa, mepe-
6yBalouu y crani 30poifHOro KOHPAIKTY 3 Po-
cilicekolo Megeparii€ro, CTHKHyAACA 3 HU3KOIO
BHKAHKIB, IIOB’I3aHUX i3 3a0e31e4eHHAM IIpaB
AIOAMHHU B TaKuX ymosax. [Ipore rapanTysan-
HA IpaB 1 cBO60/ 3AAUIIAETHCA OCHOBOTIOAOK-
HUM IPUHIIMIIOM, 3aKPIIIA€HHM B YKPAiHChKO-
MY 3aKOHO/ABCTB1 Ta MIKHAPOAHHUX IMPaBOBUX
aKTax, paTHPiKOBAHUX Y KPaiHOIO.

Iliz 9ac BOEHHOIO CTAaHy J€p:KaBa MOKE
BJABATUCA 40 NEBHUX OOMEKEeHb IpaB i CBO-
604 AOAMHU 3 MeTOIO0 3abe3ledyeHHsaA Haljlo-
HaAbHOI 6e3niekn. ITpoTe BaKAMBO PO3yMiTH,
IO HaBITh y IIeil 9ac icHyoTh 6a30B1 TPpUHIIH-
U 3aXHUCTYy TpaB AIOJHHH, 3aKpIIIA€H]I AK Y
Koncrurynii Ykpaiau [1], Tak 1 B MiKHApOJ-
HUX IIPABOBUX aKTaX, 30KpeMa €BponeichKii
koHBeHLII 3 npaB Aloguau (EKITA) Ta MixkHa-
POAHOMY IAKTI IIPO I'POMA/SAHCHKI 1 HOAITHYHI
npasa (MIIT'TIII) [2, 3]. OcHOBEMME IPUHLIU-
IaMH € OOMEKEHICTh, IPONOPIIHHICTL Ta He-
MOKAUBICT OOMEKEHHS TIEBHUX MPAB HABITh
3a YMOB Ha/A3BUYANHHOI CHTYaIlil.

ITpunnun oOMEKEHOCTI Ta NPOMOPIiii-
HOCTI O3HA4ae, M0 B YMOBAX BOEHHOT'O CTAHY
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JAepsKaBa MOK€ THMYACOBO OOMEKyBaTH IIE€BHI
npasa i ceob6oau rpoMaAsH, are i obMeKeH-
HA ITOBHHHI 6yTH:

YiTkOo BU3HAYEHI 3aKOHOAABCTBOM. Kox-
He oOMeKeHHA 1pas i cBo60 IMOBUHHO MaTH
IIpaBoBe MIAIPYHTSA B HOPMATHUBHHUX aKTaX
aepxkasu. OO6MeKeHHA HE MOKYTbh OyTH cBa-
BIABHUMH 200 3aCTOCOBYBATHCh HA OCHOBI He-
9iTKHX 260 3araAbHHX HOPM.

[Tponopuifinumu 3arposzam. O6mexeHHA
IpaB MaloTh BIAIOBIAAaTH PIBHIO 3aTPO3HU JAS
HanjioHaAbHOI 6e3neku abo rpoMaAChbKOro Io-
pAAKy. Jkio 3arposa He € CyTTEBOIO, TO i 06-
MEKECHHS IOBUHHI OyTH MiHiMaAbHuUMH. Ha-
HPHUKAA/, oOMekeHHs cBOOOJH IepecyBaHHS
IOBUHHO OYyTH BUIIPAaBJaHHUM 1 3aCTOCOBYBa-
THCh AHIIE JO TUX TEPHUTOPIil, A€ € pearbHa
3arposa >KHTTIO 1 340poB’10 rpoMagsH abo ge
BEAYTbCsA aKTHBHI 60i10B1 Aii.

YacoBo obmexenumu. BoeHHuil craH He
€ IOCTIHHUM PEKHMOM, TOMYy i OOMeKeHHs
rpas i ceo604 IOBUHHI A1TH AHIIE HA IIEPiog
fioro 3ampoBaJKeHHs 1 6yTH CKacoBaHI IICAS
IPUINIHHEHHA 3arpo3d. Byab-sKke MOAOBKEH-
Hs UX oOMexkeHb oTpeby€e 404aTKOBOrO 06-
TPYHTYBAaHHA 1 MiATBEPAKEHHSA PEAABHUMU
3arposamu.

JAKIDI0 BECTH MOBY IPO HNPHHIHII BEPXO-
BEHCTBA IIpaBa Ta HEBIAYY:KYBAHICTb OCHO-
BHUX IIPaB TO HE3BAKAIOYH HA 3AIIPOBAJKEH-
HS BOEHHOTO CTaHy, YKpaiHa Ta iHIII Jep:KaBu,
O AOTPHUMYIOTbCS MLKHAPOJHUX IIPABOBHX
CTaH/JapTiB, 3000B’A3aHI IOBAKATH HEBIAYY-
AKYBaHI IIpaBa, AKI HE MOKYTh 6yTH oOMesKeH]
3a ;koaHHUX yMOB. lle pyHgaMeHTaABHI ITpaBa,
3axXMIIeHl MIZKHapOAHUMU Jorosopamu i Kon-
CTHTYIII€I0 Y KpaiHH.

/10 TAaKHUX TIpaB HAAEKATD:

ITpaBo Ha xutTa (crarra 27 Koncrurynii
Yxpainu, crarra 2 €KITA). Bono nepeabadae
3a60pOHYy Ha CBaBiAbHE IIO3GABAE€HHSA KHTTS,
HaBITh IIiZ 9ac BIHCbKOBHX Aifl. OKpIM 11bOTO,
JAepsKaBa IOBHHHA B;KHBATHU 3aXOJiB JAASA 3a-
XHUCTY KHTTSA CBOIX TpPOMajsH, 30KpeMa ITu-
BIABHOTI'O HACEAEHHH, Bl BIICBKOBHX 3arpos.

3abopoHa KaTyBaHb 1 KOPCTOKOTO IIO-
BoAkeHHA (crarrst 28 KoHcrurynii Ykpainu,
crarta 3 €KIIA). Hasitp y gacu BiifHH KaTy-
BAaHH:A, HEAIOJCbKe abo Take, IO IPUHUKYE
riAHICTH, TOBOAKEHHA 3 IiZ03PIOBAaHUMH a60
3arpuMaHuMu ocobamu 3aboponene. lle mnpa-

BO € aOCOAIOTHHUM 1 HE JONYCKAE€ KOJAHUX BH-
HSTKIB.

3abopona pabcTBa Ta HPHUMYCOBOI Iparii
(crarta 4 €KIIA). JdepxaBa He Moxe mpH-
MYIIYBaTH AIOAMHY JO IPHUMYCOBOI Ipalii,
3a BUHATKOM BIHCBKOBOI cAyxkOH abo pobir,
HeOOXIAHUX AASA MOAOAAHHSA HACALAKIB BIHHU
(HampuKAaJ, y BUIAAKY HA/A3BHYAHHUX CHTY-
aniit).

ITpaso Ha cBO6OAY AYMKH, COBICTI Ta PEAI-
rii (cratrsa 9 €KIIA). Ile mpaBo He Moske 6yTH
obMekeHe HaBiTh IiJ Yac BOEHHOTO CTaHY.
I'poMagaHn MalOTh NMPaBO BIABHO OOMpaTH i
CTIOBIJYBAaTH PEAITiiO, a TAKOXK BIAMOBAATHCS
Bi/l PEAITriifHUX IPAKTHUK.

CrnpaBeaAuBHil CyJ € OCHOBOIOAOKHHM
IIPAaBOM, AKE IMOBHHHO 3abe3redyBaTucs Jep-
KABOIO HABIThb y KPUTHYHHUX yMmoBax. CrarTsa
6 E€KIIA rapanrye KoxkHiil 0cobi mpaBo Ha
CIpaBeJAMBUH CyAOBUH PO3rAA] y PO3yMHI
CTPOKHM HE3aAEKHHUM 1 6E€3CTOPOHHIM CyAO0M,
BCTAHOBAEHUM 3aKOHOM. Boennwmii cran He
NOBUHEH OyTH MiACTABOIO AAA OOMEKEHHHA
11boro npasa. OCHOBHUMHU acmeKTaMu 3a6e3-
IEeYEeHHsA CIPABEJAHBOIO CYJOYHMHCTBA IIiJ
9Jac BOEHHOTO CTaHY €:

ITpesymnuisa HeBuHYBaTOCTI. KOKHA OCO-
6a, migo3pioBaHa y BYMHEHHI 3AOYHHY, Ma€
BBAKATUCS HEBUHYBATOIO, AOKM ii BMHaA He
6yae aosegeHa y cygosomy nopsaaky. Lle oco-
6AMBO BaKAMBO B YMOBAaX BIMCBKOBHX KOH-
(PAIKTIB, KOAU MOKAHBI BUIIAJKH CBABIABHOIO
nepecAigyBaHHA a60 3BUHYBAYE€HbD.

IIpaso ma 3axucr. Koxen sarpumanuii
Ma€ IpaBo Ha aJBOKATa, AKHUH 3MOKE 3aXHC-
TUTH HOTO Ipapa IMij 9ac CyJOBOTO IPOIIECY
abo caigumx giit. /Jlep;xaBa mopuHHa 3a6e3ne-
YUTH JOCTYH 4O MPAaBOBOi JOIIOMOTH HaBiTh B
yMoBax 06MeKEeHOro pecypcHoro 3abe3nedeH-
Hs1 260 Ppi3HIHHX HepenoH Yyepes 60HOoBI ali.

IIpaBo Ha ockapxeHHsa. Koxna ocoba,
AKa MiJ03PI0EThCA 200 3BUHYBAYYETCSA Y 3A0-
9YUHI, TOBUHHA MAaTH MOKAHMBICTH OCKapKH-
TH pIIIEHHS CYAYy y BHIIHUX iHcTaHLiax. Lle €
BA;KAHBOIO T'apPAHTIEIO 3aXHCTY BiJ CBABIABHHUX
CYAOBHX pimeHb a60 MOMHAOK MiJ 4Yac Cy4o0-
YUHCTBA.

Crarra 29 Koncrurynii YKpainu Ta crat-
1s1 b €KIIA rapasTyIOTh IPaBO KOXKHOI OCO-
6u Ha cBO60OAY Ta OCOOHCTY HEZOTOPKAHHICTD.
Hagite y mepiog BOEHHOTO CTaHy JepiKaBa
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30060B’s13aHA JOTPUMYBATHCA IIUX IIPaB, X04a
HeBHI OOMEKEHHS MOXKYTh OYTH ZOIyCTHUMI 32
YMOB Ha/3BHYAIHUX CHUTYaIliH.

3okpema:

3arpuMaHHA Ma€ BiAOyBaTHCSA TIABKH Ha
migcrasi 3akoHy. CBaBiAbHE 3aTpuMaHHA 6e3
pIllIEHHA CYAy € IOPYIIEHHSM IIpaB AIOJH-
HH. HaBiTh y BUIIaJKy 3aTPUMaHHs B yMOBax
BOEHHOT'O CTaHy KOHa ocoba moBuHHA OyTH
noiHpopMOBaHa PO NPUYMHU 3aTPUMAHHA 1
HEraHO IIOCTATH IIepeJ CyA0oM, mo0O pO3rAsd-
AaTH MUTAHHA PO 3aKOHHICTh 3aTPUMAHHS.

CBo€UacHe NOBIJOMAEHHSA PO 3aTPUMaH-
Ha. Poauui a6o GAH3BKI 0COOU 3aTPHUMAHOIO
HOBHHHI 6yTH IOBiJOMAEHI IPO Micrie Horo
YTPUMAHHA 1 MiACTaBU AAA 3aTpuMmaHHA. Lle
BAKAUBHUH ACHEKT 3aXUCTy ocobucroi cBobo-
A4, mo 3abe3nedye 404aTKOBUM KOHTPOAB 3a
AOTPUMAHHAM IIPaB AIOJUHHU.

B yMoBax BOE€HHOrO CTaHy BUHHKA€ IIO-
Tpeba y IBHJAKOMY pearyBaHHI Ha 3arpo3u
HaljloHaABHIN Oesmeni, mo BigzoOpaxaeTbCs
Ha IpoIlecaXx KPHMIHAABHOTO I€PEeCAiAyBaH-
Ha [4]. LIi nponecu MOXYyTh 3a3HABATH IIEB-
HHUX 3MiH Yepe3 BUMOTH BifiHH, HEOOXi/JHICTD
30eperKeHH s IIPABONOPAAKY Ta IPOTUALL 3AO-
YUHAM, IIOB’S3aHUM 3 BIfICBKOBOIO arpeci€io,
AHUBEPCIsIMH, MIIIUTYHCTBOM Towro. OJHAK, Ha-
BITb B YMOBaX HaJA3BHYANWHOI CHUTYyaIlii, OCHO-
BOIIOAOKHI IIpaBa AIOAMHH TA CTAHAAPTH IIpa-
BOCYA/ s TOBUHHI JOTPHUMYBATHUCh.

BificbkoBl TpubyHaAU BiJIrparoTh BaKAHU-
By POAb B KPHMIHAABHOMY II€pPECAiZyBaHHI
IiJ 9aC BOEHHOTO CTaHy, OCOOAUBO KOAU MOBA
fiZe Ipo 3AOYHHH, ITOB’A3aHI 3 BiliCbKOBOIO Ji-
SIABHICTIO. BOHH MOKYTh PO3TAsIZaTH CIIPABH,
AKI CTOCYIOThCA:

3AOYHHIB IPOTH BIHCHKOBOI AUCIUIIAIHU
(HamIpuUKAaJ, A€3€PTHPCTBO, HEIIOKOPA HaKa-
3aMm);

3AOYMHIB HPOTH HAIlilOHAABHOI 6e3INeKH
(LITUT'YHCTBO, A€p:KaBHA 3paja, TEPOPU3M);

Bo€HHHX 3AOYNHIB, IO BKAIOYAIOTh IIOPY-
[IEHHS 3aKOHIB 1 3BUYAIB BIAHHU (HEHAAEKHE
IIOBO/)KEHHSA 3 IIMBIABHHM HACEACHHSM, Biii-
CbKOBOIIOAOHEHHUMU TOIIIO).

Oco6AMBO aKTyaAbHHUM € IIUTAHHS TOTO,
mo6 Taki TPUOYHAAU 3AAHIIAAUCH HE3AAEK-
HHUMH Ta HEYIEPEeJKEHHUMH, HaBiTh KOAU PO3-
TASAQIOTBCS  CIPAaBH  BiIHCBKOBOCAYKOOBIIIB,
aJKe € pH3HK, IO B YMOBAX BIffHU MOKe BH-
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HUKATH THCK Ha CyaAiB abo Ipokyparypy 3
60xy Komanaysanua. /Jep:;xkaBa mae 3abesmne-
9UTH, 06 BIHCHKOBI CyAH JOTPUMYBAAUCH
MIKHApPOAHUX CTaHAAPTIB IIPaBOCyAAsi, ra-
PAHTYIOYH CHpPaBEJAUBHI IpoIjec, IpaBo Ha
3aXHMCT Ta MOKAHBICTh OCKAap;KEHHS PilIeHb
BUIIIUMH 1HCTAHIIIAMHU.

BoenHmit cTaH BHOCHUTH KOPEKTUBH B IPO-
IeAypu 3aTPUMaHHA Ta apemrTiB. 30KpeMma,
ICHYE MOKAMBICTH 3aCTOCYBAHHS NPEBEHTUB-
HUX 3aTPUMaHb OCi6, AKHX MiZO3PIOIOTH Y
CHiBIIpani 3 BOPOKUMH cUAAMU 260 BYUNHEHHI
3AOYMHIB NPOTH Jep:kapHoi 6e3nexu. IIpore
TaKe 3aTPHMMaHHSA MOBUHHO MAaTH YITKO BH-
3HAYeHI IpaBoBi migcraBu Ta 6yTH O6IPyHTO-
BAHUM KOHKPETHHUMH JOKA3aMHU.

Y BuUIIagKax, KOAU ocoba 3aTpUMYETLCA B
30HI aKTUBHUX OOMOBUX Aill, MOKYTh BUHHKA-
TH TPYAHOIII 3 ONIEPATHBHUM 3a0€311€9EHH AM
IIPABOBOTO 3aXHUCTy Ta 3ab6e3nedeHHsaAM mpasa
Ha HerailHui cygosuii posrasag. Ile mosxe cro-
CYBaTHCA SIK BIACBKOBOCAY:KOOBIIB, Tak 1 LIH-
BIABHHX 0Ci6, AKUX IJ03PIOIOTh Y 3AOYHHAX,
OB A3AHUX 13 AMBEPCIAMH, TEPOPU3IMOM UH
KoAabopariioHiaMoM.

3acTrocyBaHHS HAA3BHYAWHUX 3aXOJIB B
YMOBaX BOEHHOTO CTaHY MOK€ BIIAMHYTH Ha
TaKl acIeKTH KPUMIHAABHOTO TEPEeCAigyBaH-
HA, fAK:

[TogoBKEHHA CTPOKIB 3aTpUMaHHA. 3BHU-
JaiiHo, ocoba, MiJO3pIOBAaHA Yy CKOEHHI 3A0-
4uHYy, Mae OyTu HeraiiHoO npejcraBA€HA Iie-
pea CyAoM, OZHAK B YMOBAX BIMHU IIeil CTpOK
Moke OyTH 30IABIIEHUI, IO AO03BOASIE Opra-
HaM /JOCYJOBOTO CAIACTBA OIABII PETEABHO
Aocaiautu obcraBuHu cnpasu. Ilpore Taki
CTPOKHU IOBUHHI 6yTH YiTKO perAaMeHTOBaHI,
a MOKAMBICTb CBABIABHOTO YTPUMAHHS Mae€
6yTH BUKAIOUEHA.

CrnpocTtuTtu mporneAypy OroAOHIeHH Mijo-
3pu 260 3aTpUMAHHA, 0COOAUBO KOAM HAEThCS
PO 3AOYHHH, IO CTAHOBAATD 3arpo3y HaIjio-
HaAbHIN Oesneni. Hanpukaag, aas ocib, sAki
BUHHSIOTh AUBEPCIiiiHI Ail 260 cHIBIPaIOIOThH
3 BOPOTOM, CAiAYi OpPraHH MOKYThb JifATH 32
CHPOIIEHUMH IPOIeAyPaMH JASA 3abe3nedeH-
HA ONEPATHBHOCTI.

B yMOBax BOEHHOTO CTaHY MOKYThb BIIPO-
BA/KYBATHUCS TIeBHI OOMEKEHH:A Ha IIpaBa 3a-
TpuMaHux abo migosprosanux oci6. Hampwn-
KAQJ:
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O6MesxeHHil JOCTyII JO aABOKATA y MepIi
TOAWHU HICAs 3aTPUMAHHA, SAKIIO € 3arpo3a
BHTOKY cTpareriynoi iHgopmarii, fka Moke
BIIAUHYTH Ha Xig 6oiioBux aiil. IIpore ne o6-
MEKEHHsA NMOBHHHO OYyTH BUHATKOBHMM 1 TpH-
BaTHU sIKHAHMEHIIIE Jacy.

KOHTPOAB 32 AHCTYBaHHAM Ta 3B’A3KOM
MiZ403PIOBAHUX OCI0 3 aBOKATAMU YH pOJHYa-
MU, o6 YHUKHYTH BUTOKY iHPopmaii. [Tpo-
T€ 1€l KOHTPOAb HE IOBHHEH IOPYIIYBAaTH
KOH}IZEHIIIHHOCTI a4BOKATCHKOI JISIABHOCTI
Ta NpaBa Ha COPaBEAAMBUN 3aAXMCT.

OaHUM 13 HaANOGIABIINX BUKAHMKIB I/ 4ac
BOEHHOTO CTaHY € 3a6e3I1eYeHHs IPaBOBOi JO-
IIOMOTH JAA BCIX TPOMa/AH, BRAIOYAIOYH THX,
XTO 3HAXOJHUTHCA HA OKYIIOBAHUX TEPUTOPIAX
abo B 30HI akTHBHUX 6olioBuX giii. YacTo go-
CTYII 4O AABOKATIB, IPABO3AXUCHHUKIB Ta CyJ0-
BUX OpraHiB Moxe O6yTH (pi3U4HO yCKAaJHE-
HUM depe3 pyliHyBaHHA IHPpPACTPYKTYpH abo
BiACyTHICTb 6e31neKu.

YkpaiHcpKa gep:kaBa 3000B’sa3aHa 3a0e3-
MEeYUTH BCIMAa MOKAUBHMH 3acobaMu peaaisa-
1[I0 IIpaBa HA 3aXUCT HABITh Y TAKUX YMOBAX.
BukopucTtaHHA AWCTAHITIIHUX  TEXHOAOTIH
AASL IIPOBEAEHHS CYAOBUX 3acigaHb abo CIia-
KyBaHHA 3 a/BOKaTaMH Yepe3 BiJ€OKOHpepeH-
nii. Takuil migxig A03BOASIE IPOAOBKYBATH
CyZOYHMHCTBO HABITh y HAA3BUYAMHUX yMOBAX,
36epiraioun JOCTyN 4O IPaBOCYAA.

Mob6inAbHI cyau abo TpubyHaAm, fAKi MoO-
KYTb AiATH B 30HI KOHPAIKTY abo mopsg 3
AlHi€0 ¢ponTty. Lli cyJ0BI OpraHum MOKYTb
341CHIOBATH PO3TAAJA crpas 6e3 3HaYHOI 3a-
TPUMKH, 3a6€31e4yl0un MiHIMAABHI rapaHTii
CIIPaBEAAHBOTO CYAY.

OKpeMy KaTeropiio KpUMiHAABHOIO Iepe-
CAI4YBAHHSA IIi4 9ac BOEHHOTO CTaHY CKAaja-
IOTh BIHCBKOBOIIOAOHEHI Ta IHII ocoOu, 3a-
TPpHUMaHIi 3a MiJ03POI0 Y BOPOKIH JIAABHOCTI.
Ykpaina, AK gep:Kasa-ydacHUIA JKeHeBCbKUX
KOHBEHINH, 30060B’A3aHAa  JOTPHMYBATHUCh
HOPM MIKHApOJAHOTO TI'yMaHITApHOIO IIpaBa,
IO PEryAIOE CTAaTyC BIHCBKOBOIIOAOHEHHX,
BKAIOYAIOYH:

IIpaBo Ha rymaHHe IOBOJKEHH:A. Biii-
CbKOBOIIOAOHEHI MAIOTh MPABO HA 3aXHCT Bigj
KaTyBaHb, HEAIOACBKOTO IIOBOJKEHHA abo
HNPUHUKEHHA TiHOCTI.

[TpaBo Ha KOHTAKT i3 ciM €10 yepe3 MixHa-
poanuii komirer Yepsonoro Xpecra [5].

IIpaBo Ha cupaBesAUBHI CYA, AKIO BIii-
CHKOBOIIOAOHEHOTO MiZ03PI0I0Th Y BUYMHEHHI
BIICbKOBUX 3AO4YMHIB. Taki cripaBu NOBHHHI
PO3rAsIZaTUCA Y BIANIOBIZHOCTI 4O MIKHAPOA-
HUX CTAHJAAPTIB IIPABOCYAAf, a TOKapaHHHA
Ma€ BIAIIOBIZATH TAKKOCTI 3AOUHHY.

3 0COOAMBOIO YBArol CAljg CTaBUTHCH JO
3aXUCTy NpaB IHUBIABHUX 0OCI0, SIKI MOXKYTb
6yTH 3aTpuMaHi 3a HiZ03POI0 y IIIHIYHCTBI,
KoAabopamioHismMi 4M  AUBEpPCIHHIN AlAAB-
HOCTI. 3 OrAfiy Ha CKAAZHI YMOBH BOEHHOI'O
Jacy, 3pOoCTa€ PU3UK HEOOIPYHTOBAHUX ape-
mTiB 260 yTpUMaHHA ITUBIABHUX 6€3 HanexX-
HUX MpPaBOBHUX mijgcTaB. /lep;kaBa MOBHHHA
3abe3neunTu:

YiTki nmpouegypu MepeBipKH Ta CyJ0BOTO
PO3rASIAY TAKHX IiJ03P.

MiniMi3zaliilo pU3HKIB CBaBIABHOTO 3aTpH-
MaHHA IJUBIABHOT'O HACEAEHHSH, HABITh B yMO-
BaX, KOAH 3arposa HaIlloHaAbHIH Oesnemni €
3HAYHOIO.

BrAue MiKHApOAHOTO IpaBa Ha yKpaiH-
CbK€ 3aKOHOZABCTBO

YKpaiHa, AK CyBepeHHA JepsKaBa Ta ak-
TUBHUH y4YaCHHK MIKHApOJHOTO CIIBTOBA-
pucrBa, 3000B’s3aHA JOTPUMYBATHUCh HOPM
MIKHApOJHOTO IIpaBa, 30KpEeMa B IHTAHHAX
3aXMCTy NpaB AIOJUHH HaBiTh B yMOBax BO-
€HHOrO cTaHy. Bignmosigno o crarri 9 Kon-
CTUTYLIT YKpaiHH, MIKHapOJHI JOTOBOPH, pa-
Tu¢ikosani Bepxosnoio Pajgolo, € gactuHoIO
HAIIOHAABHOTO 3aKoHoZaBcTBa. lle o3nauae,
1110 MIZKHAPO/HI CTAHAAPTH IIOAO MPAB AIO/JH-
HU MaloTh 6e3nmocepeHiil BIIAUB Ha NPaBOBY
cucreMy YKpaiHH, 30KpeMa B NHTAHHAX, IO
CTOCYIOTBCSl 3aXUCTY MpPaB AIOAUHH B YMOBaX
36pOIHOTO KOHPAIKTY Ta BOEHHOTO CTaHYy.

1. €Bpomnelicbka KOHBEHINSA 3 TpPaB AO-
Aaunu (EKIIA) ta npakTtuka €Bponeicbkoro
CYyAY 3 IIpaB AIOJHHU

OaHHUM 13 HAWBaKAMBIIINX MIKHAPOJHUX
AOKYMEHTIB, IO BIIAMBAIOTH Ha YKpalHCbKe
3aKOHOJABCTBO, € EBpoIeiichka KOHBEHIIIA
3 npas Aoguan (€KIIA), axa 6yaa patudi-
KoBaHa Ykpainoio B 1997 pomi [2]. IIs koH-
BEHIIIsI BCTAHOBAIOE OCHOBHI IIpasa 1 ceoboau
AIOAVHH, AKI OBUHHI 3a6e3nedyBaTHCh Jgep-
KapaMu-dyaeHamu Pagu €Bponu. YKpaiHCbKa
AepxkaBa 3000B’s13aHA HE AHIIE JOTPUMYBa-
THuCh oAoxkenb €KITA, are if BUKoHyBaTH pi-
meHHA EBPOINECHKOro CyAy 3 MpPaB AIOJHHU
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(ECIIA), AKkuii KOHTPOAIOE JOTPUMAHHSA IIi€l

KOHBEHIIII.

OCHOBHI NPHUHIMIIM, IO BHUTIKAIOTH 3
CKITA:

3abopoHa  CBaBIABHOTO  3aTpPHUMAaHHA.

Crarra 5 €KIIA Busnavae mpaBo Ha cBoboO-
Ay Ta ocobuCTy HEJOTOPKAHHICTh, a TaKOXK
3000B’s13y€ gepKaBy 3ab6€3I€UUTH ITPABOMIp-
HicTb OyAb-AKOTO 3aTpuUMaHHA a60 apemry.
Ile 0cO6AMBO AKTYyaABHO B YMOBAaX BOEHHOTO
CTaHY, KOAH € PU3UK CBABIABHUX 3aTPUMAaHb 3
60Ky IIPaBOOXOPOHHUX OpraHiB abo BIHCBKO-
BUX CTPYKTYP.

IIpaso Ha cnpasegauBuii cya (crarrs 6
€KIIA). Ykpaina 3000B’s3aHa rapaHTyBaTu
KOKHOMY MiZ03pioBaHoMy abo oOBuHyBade-
HOMY CIpaBeAAUBHH 1 NyOAiYHUI cyJoBHid
pPO3rAsA/] He3aAeKHHM cysoM. Hasith B ymo-
BaX BOEHHOT'O CTaHy, Cy/JOBI IPOIECH MOBUHHI
BIAIIOBIAATH MPUHIIUIIAM CIIPABEJAHBOCTI, 30-
KpeMa Ipe3yMIIii HEBUHYBATOCTI, IIpaBa Ha
3aXHCT 1 MOKAMBOCTI OCKAPKEHHA BUPOKIB.

3axucT Big KaTyBaHb 1 HEAIOJCBKOIO IIO-
BogskeHHH (cTatTa 3 €KIIA). 114 HopMa € ab-
COAIOTHOIO 1 HEe JOIYCKA€ KOAHHUX BIJCTYIIIB,
HaBITh y Jacu BiifHu. /lep:kaBa He Mae mpasa
3aCTOCOBYBATH KaTyBaHHA abo KOPCTOKeE IO-
BOAKEHHS /O 3aTPUMAHHUX, IOAOHEHHUX YU
i03PIOBAHHUX.

Poas pimens €CITA:

IIpakTuka €BpomeicbKOro cyAy 3 Ipas
AIOAUHHU MA€ 3HAYHUI BIAMB Ha YKpalHCbKe
3aKOHOJABCTBO Ta CyAOBY cUCTeMy. Pimenns
IILOTO CYAy € 06OB I3KOBUMHU 40 BUKOHAHHS,
a itoro Taymayennsa €KIIA nmosunHi 6parucs
A0 yBaru yKpaiHCbKHUMH Cy/JaMH IIiJ 9ac po3-
TAAAY cripaB. 30KpeMa, Ba)KAUBUMH € pilIeH-
HA 040 YMOB TPHMaHHS IIiJg BapTolo, 06-
MeKeHb I/ 4Jac 3aTpuMaHHA abo apemry, a
TAKO7K MPaB MOAOHEHHUX 1 MiJO3PIOBAHUX Yy Te-
popucrudHiii gisabHOCTI. Hanpukaag, €CITA
HEOAHOPA30BO 3a3HAYaB, IIJO B yMOBaX 36poii-
HOTO KOH(]AIKTY Jep:kaBa Mae 3abesrneunTtu
0COOAMBY yBary 40 Ipas IIMBIABHOTO HACEAEH-
HA 1 3a106iraTi CBaBIABHUM 3aTPHMaHHSM.

2. MixkHAapOAHHUU MAKT PO I'POMA/JSTHCHKI
1 moAitrani npasa (MITI'TIIT)

MiKHApOAHMI MAKT NIPO TPOMAAAHCBHKI
1 moaitnuni npasa (MIIITIIT) € me oaHuM
KAIOYOBUM MIKHAPOJAHUM JOKYMEHTOM, AKHIH
BCTAHOBAIOE CTAHJAAPTH IOJO 3aXUCTy IIpaB
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AIOJWHH, 30KpeMa IiJ Yac HaA3BUYAWHUX
CUTyaniid, TAKUX AK BilffHA Y¥ BOEHHHI CTaH.
YKpaiHa npuegHanach 40 boro makry y 1973
poui, B3aBmu Ha cebe 30608’ A3anHA 3ab6e311e-
9yBAaTH OCHOBHI IIpaBa I'POMa/sH, BU3HAYEHI
B IIAKTI.

OcnoBHi nnoroxennsa MIIT'TIII, oo crocy-
I0TbCSI BOEHHOI'O CTaHY:

IIpaBo ma xwurTa (crarra 6). /Jepxasa
30608’ sa13aHa 3a6€3medyBaTH MPABO HA KHUTTS
KOKHOTO TI'POMAa/sHHHA, HAaBiTh I dYac BO-
eHHHX giii. I]e 30608 a3anHA nepegbadae Ak
3a60pOHY Ha CBaBiAbHE ITO30ABACHHA KHUTTH,
TaK 1 aKTUBHI 3aX04H AAS 3aXUCTY HACEACHHA
Big 3arpos.

3axucT Big CBABIABHOTO 3aTPUMAHHA
(crarraa 9). MIITTIIT Bumarae, mo6 KoxeH
3aTpUMaHUK MaB IIPAaBO HA HeErauHuu cygo-
BHIl PO3TAA/J 3aKOHHOCTI lOT0 3aTpUMaHHA.
JepkaBu MOKYTh THMYACOBO BIACTYIATH Bif
LILOTO IIpaBa AHIIE B yMOBaX HaJ3BHUYAWHOI
cuTyarii, are Takuii BigcTyn Mae 6yTu odimiii-
Ho noBigoMAeHuit Komitery OOH 3 npas Ato-
AUHH.

3abopoHa KaTyBaHb Ta >KOPCTOKOTO IIO-
BoaxenHs (crarrs 7). Ak 1 €KITA, MIITTIIT
3a60pOHsAE KaTyBaHHS Ta KOPCTOKE IIOBO-
AkeHHsA 6e3 Oygb-AKHX BHHATKIB. YKpaiHa
3000B’s13aHa JOTPUMYBATUCH IIbOI'O IIOAOKEH-
Hs1 HaBIThb Il 4ac BIWHHU, 30KpeMa Mo40 Biii-
ChbKOBOIIOAOHEHHUX Ta 3aTPUMaHHX 0cib.

Bigcryn Big 3060B’a3anp 3a MIITTIIT mig
Jac BIHHU:

MIITTIIT  ao3BOAAE  AgepKaBaM-ydac-
HHUIIAM THMYaCOBO BIJCTYIIATH BiJ II€BHHX
3000B’s13aHb Y BUINAAKY HA/J3BUYANHHUX CHTY-
aniif, TaKUX fAK BiiiHA, are 32 CYyBOPHX YMOB.
ITo-nepmre, Taki BiACTynH MaloTh OyTH Hpo-
HOPLIHHUMH 0 3arpo3Hu, 3 AKOIO CTHKAETHCS
aepxasa. ITo-gpyre, gepxapa noBuHHa 0}i-
niitao nosigomutu Komiter OOH 3 npas Alo-
AUHH IIPO KOKEH TAKHH BIACTYII, IOSCHUBIIN
HOro NIpHMYUHH Ta XapaKTep.

Ykpaina Bxe pobura 1mogibHi BigcTynu
B pamkax MIII'TIII, 30kpeMa micAs IOYATKY
36poiinoi arpecii Pociiicbkoi ®egepaniiy 2014
ta y 2024 pokax. OJgHaK, HaBiTh IIij 4Yac Ta-
KHX BIJCTYIIB Jep;KaBa HE Ma€ MpaBa 06MeK-
yBaTH OCHOBOIIOAOKHI IIpaBa, TaKi AK IPaBoO
Ha >KUTTA, 3a00poHa KaTyBaHb a0 IpaBo Ha
CIpaBeJAHBHI CYA.
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3. Konsennia OOH nporu kaTyBanb

Ille o4HUM Ba/)KAMBUM MULKHAPOAHUM JO-
KYMEHTOM, AKHI BIIAUBA€ HAa YKpalHCbKe 3a-
koHoZaBcTBO, € Konpennias OOH nporu ka-
TyBaHb Ta IHIIUX KOPCTOKHUX, HEAIOACHKHX
a0 TaKHX, IO IPUHMKYIOTh IiAHICTH, BUAIB
IOBO/KeHH 1 mokapanHs [6]. 114 KoHBeHmis
6yaa parudikoBana Ykpainowo y 1987 poui i
€ OCHOBOIIOAOKHHM JOKYMEHTOM y cepi 60-
poTLOU 3 KaTyBaHHAMU.

OCHOBHI TOAOKeHHA KoHBeHIII:

AbcoaroTHa 3200poHa KarysaHb. Konsen-
1isa nepegbavae, o Ko/J4HI BUHATKOBI o6cTa-
BUHH, BKAIOYAIOYU BOEHHHUI cTaH abo 3arpo3y
HaIllOHaAbHIN 6esmerii, He MOXKyTb OyTH BH-
HpaBJaHHAM JAS 3aCTOCYBAaHHS KaTyBaHb abo
FKOPCTOKOT'O ITOBO/KEHHS.

BignoBigaApHICTB 3a All gepKaBHUX Op-
ranis. /lep;xaBa Hece BIATIOBIZaABHICTD 3a Ali
CBOIX IOCAA0BUX 0CI0, BKAIOYAIOYH BIHCHKOBUX
Ta IPAaBOOXOPOHHI OpraHu. Y BUIAAKY, AKIIO
KaTyBaHHA 3aCTOCOBYBAAHCH 3 OOKY IIpeJCTaB-
HHUKIB Jep:;KkaBu, YKpaiHa 3060B’s13aHA pPO3CAI-
AYBaTH TaKl BUIIAAKHU Ta IPUTACHYTH BUHHUX
210 BIAIIOBIZAABHOCTI.

Y pamkax 30poifHOro KOHQAIKTY B YKpai-
HI Ta OKyHallii YaCTHHHU TEPUTOPiHl BAKAHBUM
€ Te, Mo YKpaiHa, BignoBigHo 40 KonBenmii
OOH nporu KaTyBaHb, IIOBUHHA ITPOBOAUTH
peTeAbHE PO3CAIAyBAHHS BUIIA/KIB IOPYIIEHb
IIpaB AIOAMHU Ha OKYIIOBAHUX TEPHUTOPIAX Ta
B 30HI KOHQAIKTY, HAaBiTh AKINO IX BUYUHAIOTH
npeJcTaBHUKN Heodimiiinux abo 36poitHHx
dpopmyBaHb.

4. JKeHeBCcbKI KOHBEHII Ta MIKHApoOJHE
ryMaHiTapHEe ITPaBo

JKeHeBCbKI KOHBEHIII € OCHOBHUMHU MIXK-
HApPOAHHUMH JOrOBOPAMH, IO PEryAIIOThH
IpaBUAA BEJEHHS BIHM 1 3aXHCT KepTB
30pOHHUX KOHPAIKTIB. YKpaiHa € YIaCHHIIEIO
IIUX KOHBEHIIiH 1 3060B’A3aHa JOTPUMYBATHCh
iX IOAOXKE€HB, 0OCOOAUBO B yMoBax 36poifHOI
arpecii.

OcHoBHI MNOAOKeHHS JKeHEeBCHKUX KOH-
BEHIIIi, IO CTOCYIOTbCA BOEHHOT'O CTAHY:

3axUCT LMBIABHOTO HaceAeHH:A. JKeHes-
CbKI KOHBEHIIIl BHMAaraioTb BiJ CTOPIH KOH-
(AIKTY BIKUBATH BCIX MOKAHBHX 3aXOJIB JAS
3aXMCTy ITUBIABHHUX OCi6 BiJ BIfICBKOBHX Aiif.
Ile BkAIOUa€ 3a60pOHY HA aTAaKHU HA LIUBIABHI
o6’ektH, 3a6e3neYeHHA TyMaHITapHOI JOIIO-

MOT'Hl Ta TAPAHTYBaHHA 0€3IE€KH AN HACEACH-
Hsl, siKke He O6epe ydacTi B 60HOBHUX AifX.

ITpaBa BIfICLKOBOIIOAOHEHHUX. YKpaiHa
3060B’s13aHa  3a6e3MEYUTH TyMaHHE IOBO-
AKEHHA 3 BIHCbKOBOIIOAOHEHHMMH, Ha/aBaTH
iM MpaBO HA MEAUYHY JOMOMOTY, Xap4yBaHHSA
Ta 3aXHCT Blj KaTyBaHb a60 IPHUHMKYIOYOTO
MOBO/KEHHA.

3a60poHa KOAEKTHBHUX IIOKapaHb Ta pe-
npeciii. MizkHapogHe TyMaHITapHE PaBo 3a-
60pOHAE 3aCTOCYBAaHHA KOAEKTHUBHHUX IIOKa-
PaHb 40 ITUBIABHOTO HaceA€HH:A abo penpecii
3a A1l IHIIHUX 0ci6.

ITompu 3ycHAAA gep:KaBU 3 MigTpUMaH-
HA NPABOINOPAJKY 1 3aXUCTy IIpaB AIOAUHH, B
YMOBAxX BOEHHOTO CTAaHY BUHUKAE PsJ BUKAH-
kiB. Ile cTocyeTncs, 30KkpemMa, pU3HKy HagMip-
HOTO 3aCTOCYBAHHA CHUAM ab0 3AOBKUBAHHA
BAQ/0IO B IIPOIIeCi KpHMIHAABHOT'O IIEPECAIAY-
BAaHHA.

A. 3abesneyeHHa JOCTYNY 4O HPABOCYAAA
y 3oHi 6oifoBux giii. Ha oxymoBanux tepu-
Topisfix abo y 30HaX AKTUBHHX 6GOMOBHX Aiif
3abe3neynT ePEKTUBHUHI CYAOBHH HpoIec
Moxke OyTH HaJg3BHUYAMHO CKAAAHO. Y TaKHX
BUNAJKAX /Jep;KaBa MOBUHHA BKHUBATH 3aXO-
AIB JASL eBaKyalii cy4iB abo HaJaHHSA AUCTaH-
LIIfHOTO AOCTYIy 40 IIPABOCYAAA.

b. 3anobiranHa HopymeHHAM IIpaB AO-
AWHHU 3 60Ky BIHCHKOBHX Ta MPaBOOXOPOHHUX
opraHiB. YKpaiHCbKi BIfiICbKOBI Ta IOAIIisA ITO-
BUHHI OYyTH HaA€KXHHM YHHOM HiATOTOBACHI
100 AOTPHMAHHA NPaB AIOAUHH, 30KpeMa B
nporeci 3aTpuManb a60 IPOBEJEHHS CAIZINUX
A1,

B. IlocmAaeHHA MIKHAPOAHOTO MOHITO-
punry. CmiBnpans 3 MUKHAPOAHUMH IIPaBO-
3aXUCHHUMU oprasiszanismu, Takumu sk OOH,
OBCE ta €CIIA, g03BoAuTh YKpaiHi 3a6e3-
IIEYUTH BIANOBIAHICTG HAIIOHAABHOI'O 3aKO-
HO/ABCTBA MIKHAPOJAHUM CTAHJAAPTaM HaBITh
i/ 9aCc BOEHHOTO CTaHYy.

BucuHoBok

3abe3nedeHHA JOTPMMAHHA IIPaB 1 CBO-
604 AIOJUHH B YMOBAX BOEHHOTO CTAaHY € HaJ-
3BHYAHHO BAKAMBHMM 1 BOJHOYAC CKAQJHHM
3aBJAHHAM AAA OyAb-AKOI 4€piKaBU, BKAIOUHO
3 YKpaiHow, fAKa nepe:xupae 30poifHuil KOH-
PAIKT 3 Pociero. He3Baskaiouu Ha BCi BUKAHKH,
JAepkasa Mae 060B’ 30K 3aXUIATH ITPaBa CBO-
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iX rpoMa/siH i TapaHTyBaTH CIIPABEJAHUBICTD Y
npoljeci KpUMIHAABHOTO ITEPECAIAYBAHHA, Ha-
BITb 32 YMOB BifiHH.

ITo-iepmie, CAlg HArOAOCHTH, IO MIXK-
HApOJHI CTAaHJAApPTH, 30KpeMa EBpoleiicbKa
KOHBEHIIISI 3 IpaB AIOAUHH, MIKHApOgHHUI
IAKT PO TPOMAAAHCBHKI 1 IOAITHYHI IpaBa
Ta JKeHeBCbKl KOHBEHII, BCTAHOBAIOIOTh YiT-
Ki Me:Xi, B IKHUX JA€prKaBa MOKe JAIATH i/ Jac
HaA3BHYIAUHUX CHTyauiﬁ, BKAIOYHO 3 BOEHHUM
cranoM. HesanexHO BiJ 30BHINIHIX 3arpos, €
npasa, Kl He MOXKYTh 6yTH 06MeKeHi, Takl AK
IIpAaBO HA KUTTH, 3aXHCT BiJ KaTyBaHb, IIPABO
Ha CHPaBeJAMBUI CyJ Ta r'yMaHiTapHe CTaB-
A€HHA 40 BIICbKOBOIIOAOHEHHX. YKpaiHa, AK
YACH MDKHAPOAHOI CHIABHOTH, 3000B’s13aHA
AOTPUMYBATHCh ITUX HOPM 1 3abe3medyBaru
iXHIO peaaisariio.

[To-apyre, Y KpaiHCbKe 3aKOHO/AaBCTBO 1 ITpa-
BOBI IIPOIIEAYPH B IPOIIeCi KPUMIHAABHOTO TIe-
PecAigyBaHHA MaioTh OyTH THYYKHMHU Ta aJail-
TOBAHUMH A0 BUKAHUKIB, SIKI CTABUTh BOCHHHM
craH. lle BKAIOYA€E ITOCUAEHY POAB BIHCHKOBHX
TPUOYHANIB, MOKAHBICTH 3aCTOCYBAHHS IIpe-
BEHTUBHHX 3aTPHMAaHb Ta I10/JOBKEHHA CTPOKIB
PO3TAsIAYy CIpaB, ane 3aBKAH 3 JOTPHUMAHHSIM
HPUHIMIIB PONOPLIHHOCTI, 3aKOHHOCTI Ta
HeobxigHOCTI. /lep;kaBa IOBMHHA rapaHTyBaTH,
IO Takl 3aX04U € TUMYACOBHMH 1 MAIOTh YITKE
HIPABOBE MIATPYHTs, MO0 YHUKHYTU CBABLABHHX
pillIeHb i 3AOBKHBAHHA BAQJOIO.

ITo-Tpete, ocobauBoOi yBaru norpebye mnu-
TAHHA IIPaBOBOTO 3aXUCTY MiJO3PIOBAHUX 1 3a-
TPUMAHHUX, a TAKOXK LIUBIABHUX OCI0, sIKI MO-
KyTb OYTH 3aAy4eHi 4O IPOIeCiB KpUMIHAND-
HOTO TMEPECAIAYBAHHA 32 MiJO3POI0 y CHIBI-
pani 3 BoporoM abo CKOEHHI 3AOYHHIB IIPOTH
HamioHaabHOl Gesmexkn. Hasite B ymoBax
oOMesKeHOro JOoCTyny 40 aJBOKATIB 49U CyJiB
y 30Hax 6oifoBUX Aili, AepskaBa 3000B’s13aHA
3a0€3MeYUTH NPABOBHIl 3aXHUCT Ta CIpPaABEJ-
AMBHUH CygoBUH po3rafag. Buropucrannsa
AUCTAHIIITHUX TEXHOAOTiH, MOGIABHUX CyAiB
Ta IHIIMX IHHOBAI[IMHUX PIIIEHb MOKE CTATH
epeKTUBHUM c11ocob6oM 3a6e3MeuuTH AOCTYII
A0 IPABOCYAASI B TAKUX YMOBAX.

He MeHII BaKAHMBHM ACIIEKTOM € B3a€MO-
Alst YKpalHH 3 MUKHApOAHUMH IIPAaBO3AXHC-
HUMH opraHizaniamu. Ilig 4ac BiifHU HigBH-
HIYETbCSI PU3UK IOPYIIEHb IIPAB AIOAHHU,
Tomy aktupHa criBupansa 3 OOH, OBCE Tta
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IHITUMH OpraHaMU MOKE CTaTH BAKAUBHM
MEXAHI3MOM MOHITOPHHIY 1 KOHTPOAIO 32 J0-
TPUMAHHAM IpaB AloguHH. Lla chiBmpansa
AO3BOAUTDL 3a6€e3Me4uTH BiANOBIAHICTL HALIO-
HAABHHUX 3aX0J1B MIKHApOJHHUM CTaHJapTaM,
AOTIOMOK€ YHHUKHYTH 3AOBKHUBAHb 1 CIIPHATHU-
Me penyTanii YKpaiHu Ha MIKHApOAHIN apeHi.

TakuMm 9YMHOM, BOEHHHUI CTaH BUMArae Bij
AepxkaBu 6araHcy Mik HeoOxigHicTio 3a6e3-
IeYeHHsl HAIOHAALHOI Oe3IleKH Ta 3aXHCTOM
npas i c0604 AIOAMHU. BUKAMKH, AKI CTOATDH
nepe/ YKpaiHOIO B ITUX YMOBAX, € CKAQ/JHHMH,
are BOAHOYAC KPUTHYHO BAKAMBO 3b6epiratu
II0BAary /0 IPAaBOBUX CTAHAAPTIB. AHIIE JOTPH-
MaHHA MIKHApO/JHHX HOPM, 3aXHCT IPaB AIO-
AUHH Ta 3a6e3redeHHsA CHPaBEJAUBOTO KpH-
MIHAABHOTO IEPECAIJYBAHHSA MOKYTh CIIPUATH
3MIIJHEHHIO JOBIPH TI'pOMajAaH JO NPaBOBOi
cucreMu YKpainu i 3abe3neduTH geprKasi mig-
TPUMKY MIKHAPOAHOI CIIABHOTH B ii 60poTH61
3a CyBEPEHITET 1 JeMOKPaTH4HI IIIHHOCTI.
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Illak P., Bacniaenko C. - 3a6e3ne4eHHT JOTPHMAHHSA NPaB i CBOOOA JIIOAHHH. ..

SUMMARY

The article thoroughly examines the issues
of ensuring human rights and freedoms during
criminal prosecution under martial law, which
are of paramount importance in the context of
the current challenges Ukraine faces. With the
imposition of martial law, legal mechanisms
regulating criminal prosecution gain particular
significance, as there arises the need to protect
human  rights even under extraordinary
circumstances. The article provides a detailed
analysis of both international and national
legal acts governing these processes, including
the European Convention on Human Rights
and the International Covenant on Civil and
Political Rights. Special attention is given to
how these documents guarantee the protection
of fundamental rights, even under severe
restrictions brought about by martial law. The
article also explores the specific application of
criminal law in the context of armed conflict.
Military tribunals, which operate under such
conditions, play a crucial role in ensuring
Justice, particularly in cases of war crimes that
may occur during military operations. The legal

status, jurisdiction, and procedures employed
by these tribunals in criminal prosecution are
examined in detail. Additionally, key issues such
as the detention process, the right to a fair trial,
access to legal counsel, protection from torture
and inhumane treatment, and other guarantees
essential in any democratic society are analyzed.
The article also focuses on the interaction between
international standards and Ukraine’s national
legislation, especially in the context of martial
law, where the state faces numerous challenges
in ensuring compliance with human rights.
Altention is given to the impact of international
law on criminal prosecution in Ukraine and the
challenges the state encounters during active
armed aggression. In particular, the article
analyzes the issue of balancing the need to uphold
human rights and freedoms with the demands of
national securily, which are especially pressing
during military conflict.

Key words. Martial law, human rights,
criminal prosecution, fair trial, military tribunals,
Ewropean  Convention on Human Righls,
International Covenant on Civil and Political
Rights, torture, detention, international law.
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