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The article is devoted to the role of the decisions
of the European Court of Human Rights in the
normative-legal  mechanism of ensuring the
citizen’s right to participate in the management
of state affairs. It is noted that the right of a
citizen enshrined in the Constitution of Ukraine
is declarative if an effective regulatory and legal
mechanism for its provision has not been created.
The decision of the European Court of Human
Rughts is designed to ensure the effectiveness of this
mechanism not only in theory, but also in practice.

Decisions of the European Court of Human
Ruights, which raised issues of violation of the
right of citizens to participate in the management
of state affairs (persecution of political opponents,
political pressure on the judiciary, dismissal and
prohibition of access to public service positions of
some categories of civil servants, etc.) contributed
lo the identification of the reasons for the violation
by Ukraine the norms of the Convention on the
Protection of Human Rights and Fundamental
Freedoms and protocols thereto, elimination of
these causes; make it possible to predict what
violations may be committed by the state as a
result of the adoption of certain normative legal
acts that regulate social relations arising from the
exercise of the right of a citizen to participate in
the management of state affairs and the right to
protect this right in the event of its violation, or as
a result of the application of one or other practices
of its application, which may arise, administrative
practices and prompts to take preventive measures
(ensuring legal examination of draft laws, elc.)
so that such violations do mot occur; ensure
compliance by Ukraine with the provisions of the
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Convention; ensure restoration of the violated
citizen’s right to participate in the management
of state affairs; contribute to the implementation
of European standards of the human right to
participate in the management of state affairs
into national legislation and the Ukrainian
Judiciary and administrative practice, as well as
to create prerequisites for reducing the number of
applications to the European Court of Human
Rights against Ukraine; encourage professional
training on the study of the Convention and the
practice of the European Court of Human Rights
regarding the right of citizens to participate in the
management of state affairs for those categories of
employees whose professional activity is related to
law enforcement; ensure elimination of deficiencies
of a systemic nature, termination of violations of the
Convention caused by these deficiencies, and ensure
maximum compensation for the consequences of
these violations.
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ensuring the citizen’s right to participate in the
management of state affairs, the European Court
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management of state affairs.

Formulation of the problem.

Any constitutional right is declarative if
there is no effective national legal mechanism
for its enforcement [1; 2]. The constitutional
right to participate in the management of state
affairs, including in the exercise of control in
the financial and economic sphere, both di-
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rectly and through representatives elected to
state authorities, is the right of a citizen that
allows him to participate in the political life
of society [3]. At the same time, there are not
only a few cases when the shortcomings of the
national regulatory and legal mechanism for
ensuring this right are used to settle accounts
with political opponents (the decision of the
European Court of Human Rights in the
case “Lazarenko v. Ukraine”, “ITymoshenko v.
Ukraine”, etc. ), political pressure on the judi-
ciary (the decision of the European Court of
Human Rights in the case “Olexandr Volkov
v. Ukraine”, etc.), dismissal and prohibition
of access to civil service positions of some cat-
egories of civil servants without observing the
criteria established by the practice of the Eu-
ropean Court of Human Rights , and in vio-
lation of the general principles of law recog-
nized by civilized nations (the decision of the
European Court of Human Rights in the case
“Polyakh and others v. Ukraine”, etc.). The
consequence of this is the finding by the Eu-
ropean Court of Human Rights that Ukraine
has violated certain norms of the Convention,
which indicates the improper fulfillment of
international obligations and the ineffective-
ness of the national mechanism for ensuring
the constitutional right of a citizen to partici-
pate in the management of state affairs. In
the decisions against Ukraine, the European
Court of Human Rights states the existence of
systemic problems that require their solution
because they endanger the effectiveness of the
conventional mechanism for the protection of
human rights and fundamental freedoms (pi-
lot decisions of the European Court of Human
Rights).

State of problem research

In the science of constitutional law, the
question of the role of the decisions of the
European Court of Human Rights in the
mechanism of regulatory legal protection of
certain human rights was raised in the work
of Professor Lyudmyla Deshko [4-7], Oksana
Vasylchenko [9; 10; 11], Olga Lotyuk [12; 13]
and other scientists. But the change in social
relations, the state of war in Ukraine, the is-
suing of new decisions by the European Court
of Human Rights on the issues of limiting the

right of a citizen to participate in the manage-
ment of state affairs, require new comprehen-
sive studies and the development of those sci-
entific and practical approaches that were laid
down by the works mentioned above Ukrai-
nian scientists.

The purpose of this article is to deter-
mine the role of the decisions of the European
Court of Human Rights in the national regu-
latory mechanism of the citizen’s right to par-
ticipate in the management of state affairs.

Presenting main material

The jurisdiction of the European Court
of Human Rights extends to all questions of
interpretation and application of the Conven-
tion and its protocols submitted to it for con-
sideration in accordance with Articles 33, 34,
46 and 47 [14; 15]. According to Clause 1 of
Art. 46 of the Convention: “The High Con-
tracting Parties undertake to comply with the
final decisions of the Court in any cases to
which they are parties” [14].

The decisions of the European Court of
Human Rights are as follows: 1) the final deci-
sion of the European Court of Human Rights
in the case against Ukraine, which found a vio-
lation of the Convention on the Protection of
Human Rights and Fundamental Freedoms;
2) the final decision of the European Court
of Human Rights regarding just satisfaction
in the case against Ukraine; 3) the decision of
the European Court of Human Rights regard-
ing the amicable settlement in the case against
Ukraine; 4) the decision of the European
Court of Human Rights on approval of the
terms of a unilateral declaration in the case
against Ukraine [16].

Article 10 of the Law of Ukraine “On the
Implementation of Decisions and Application
of the Practice of the European Court of Hu-
man Rights” defines additional measures of an
individual nature, which are used to ensure
the restoration of the violated rights of the
debt collector [16].

Additional measures of an individual na-
ture are:

a) restoration, to the extent possible, of the
previous legal status that the debt collector
had before the violation of the Convention;
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b) other measures provided for in the De-
cision.

Restoration of the previous legal status of
the debt collector is carried out, in particular,
by: a) re-examination of the case by the court,
including resumption of proceedings in the
case; b) re-examination of the case by an ad-
ministrative body. Control over the implemen-
tation of additional measures of an individual
nature, provided for in the Court’s decision,
which are carried out under the supervision
of the Committee of Ministers of the Council
of Europe, is entrusted to the Representation
Body.

The Committee of Ministers of the Council
of Europe in its Recommendation N R(2000)2
to member states “Regarding the re-examina-
tion or resumption of proceedings in certain
cases at the national level after the adoption
of decisions by the European Court of Human
Rights” dated January 19, 2000 [17] notes that
the practice supervision of the implementa-
tion of the Court’s decisions showed that re-
trial or resumption of proceedings proved to
be, under certain circumstances, the most ef-
fective — if not the only — means of achieving
restitutio in integrum.

The Committee of Ministers of the Council
of Europe called on the Contracting Parties,
in particular, to review their national legal sys-
tems in order to ensure adequate opportuni-
ties for retrial, including retrial, in cases where
the Court recognized a violation of the Con-
vention, in particular:

a) when the aggrieved party continues to
suffer significant negative consequences of
the decision taken at the national level, con-
sequences for which just satisfaction was not
an adequate remedy and which cannot be
remedied other than by reconsideration or re-
sumption of proceedings;

b) when the decision of the Court leads to
the conclusion that 1) the contested decision
of the national court contradicts the Conven-
tion in substance, or 2) the recognized viola-
tion was based on significant procedural er-
rors or deficiencies that call into serious doubt
the outcome of the contested proceedings at
the national level.

The Law of Ukraine “On Ensuring the
Right to a Fair Trial” dated February 12, 2012
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[18] amended Art. 236 of the Code of Admin-
istrative Procedure of Ukraine dated Decem-
ber 7, 1984, Art. 354 of the Civil Procedure
Code of Ukraine dated March 18, 2004, Art.
11115 of the Economic Procedural Code of
Ukraine dated November 6, 1991, Art. 445 of
the Criminal Procedure Code of Ukraine dat-
ed April 13, 2012, in accordance with which
the right of a person in whose favor a decision
was made by an international judicial institu-
tion, the jurisdiction of which is recognized
by Ukraine, was made, to apply for review of
court decisions was established. Such review of
court decisions is carried out by the Supreme
Court of Ukraine. Also, in the above-men-
tioned procedural codes of Ukraine, among
the grounds for submitting an application
for review of court decisions, the following
was clearly established: establishment by an
international judicial institution, the jurisdic-
tion of which is recognized by Ukraine, vio-
lation of international obligations by Ukraine
during the decision of this case by the court.
The above-mentioned normative legal acts of
Ukraine establish the deadline for submitting
an application for revision of court decisions,
the requirements for such application, and
the procedure for its submission. In order to
ensure the state’s compliance with the provi-
sions of the Convention, the violation of which
is established by the Court’s decision, to en-
sure the elimination of systemic deficiencies
that are the basis of the violation identified
by the Court, as well as to eliminate the basis
for submitting to the Court statements against
Ukraine caused by a problem that was already
the subject of consideration by the Court ,
general measures are taken (Article 13 of the
Law of Ukraine “On the Implementation of
Decisions and Application of the Practice of
the European Court of Human Rights”).

Measures of a general nature are measures
aimed at eliminating the systemic problem and
its root cause specified in the Court’s decision,
in particular:

a) making changes to the current legisla-
tion and the practice of its application;

b) making changes to administrative prac-
tice;

¢) provision of legal examination of draft
laws;
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d) provision of professional training on
the study of the Convention and the practice
of the Court of prosecutors, lawyers, law en-
forcement officers, workers of immigration
services, other categories of workers whose
professional activity is related to law enforce-
ment, as well as to keeping people in condi-
tions of deprivation of liberty;

e) other measures determined - subject
to supervision by the Committee of Ministers
of the Council of Europe - by the respondent
state in accordance with the Court’s decision
with the aim of ensuring the elimination of
deficiencies of a systemic nature, cessation of
violations of the Convention caused by these
deficiencies, and ensuring maximum compen-
sation for the consequences of these violations.

In the resolution “Regarding decisions re-
vealing the systemic problem underlying vio-
lations” dated May 12, 2004 [18], the Com-
mittee of Ministers suggested that the Court
“indicate in its decisions on violations of the
Convention what, in its opinion, constitutes
a systemic problem , which is at the heart of
the violation, and to the root cause of this
problem (in particular, in the case when it can
cause an increase in the number of appeals)
in order to provide assistance to the states in
finding an adequate solution to this problem,
and to the Committee of Ministers in super-
vising the implementation of decisions “. In
order to ensure the effective implementation
of decisions made by the Court in such cases,
the Court may apply the procedure of a “pi-
lot” decision, which allows it to clearly indi-
cate in such a decision the existence of struc-
tural problems underlying the violations, as
well as specific means or measures, with the
help of which the respondent state should
correct the situation.

The court applied the “pilot” decision pro-
cedure, for example, in the case “Olexandr
Volkov v. Ukraine” dated January 9, 2013 [19].
In §199 of the Decision, the European Court
of Human Rights noted that “... this case shows
serious systemic problems in the functioning
of the judiciary in Ukraine. ... Moreover, it
does not provide sufficient guarantees against
abuse and improper application of disciplin-
ary measures, which harms the independence
of the judiciary, while the latter is one of the

most important values that support the effec-
tiveness of democracies” [19].

The European Court of Human Rights
“considers that the nature of the established
violations implies that for the proper imple-
mentation of this decision, the respondent
state will be required to take a number of gen-
eral measures aimed at reforming the system
of judicial discipline. These measures should
include legislative reforms, including reform-
ing the institutional structure of this system.
In addition, these measures should include
the development of appropriate forms and
principles of consistent application of national
legislation in this area” (§200 of the decision of
the European Court of Human Rights in the
case “Olexandr Volkov v. Ukraine”). There-
fore, the European Court of Human Rights
emphasized that Ukraine should immediately
implement the above-mentioned general re-
forms in its legal system. At the same time, the
authorities of Ukraine must properly take into
account this decision, the relevant practice of
the Court and the relevant recommendations,
resolutions and decisions of the Committee of
Ministers (§201 of the decision of the Europe-
an Court of Human Rights in the case “Olex-
andr Volkov v. Ukraine”) [19].

Conclusions

The role of the decisions of the European
Court of Human Rights is that they encourage
the state to ensure the functioning of an ef-
fective not only in theory, but also in practice
national mechanism for the implementation,
protection and protection of the citizen’s right
to participate in the management of state af-
fairs.

Decision of the European Court of Human
Rights:

1) contribute to the identification of the
reasons for Ukraine’s violation of the norms
of the Convention on the Protection of Hu-
man Rights and Fundamental Freedoms and
its protocols, which regulate social relations
that arise during the implementation, pro-
tection and protection of the citizen’s right to
participate in the management of state affairs,
and the elimination of these reasons;

2) make it possible to predict what viola-
tions may be committed by the state as a result
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of the adoption of certain normative legal acts
that regulate social relations that arise in the
exercise of the right of a citizen to participate
in the management of state affairs, or as a re-
sult of the application of one or another prac-
tice of its application, which may to comply
with administrative practices and encourages
taking preventive measures (ensuring legal
examination of draft laws, etc.) so that such
violations do not occur;

3) ensure compliance by Ukraine with the
provisions of the Convention;

4) ensure the restoration of the citizen’s vi-
olated right to participate in the management
of state affairs;

5) contribute to the introduction of Euro-
pean standards of the human right to partici-
pate in the management of state affairs into
national legislation and the Ukrainian judi-
ciary and administrative practice;

6) contribute to the creation of prerequi-
sites for reducing the number of applications
regarding violation of the right to participate
in the management of state affairs to the Euro-
pean Court of Human Rights against Ukraine;

7) encourage those categories of employ-
ees whose professional activity is related to
law enforcement to study the Convention and
the practice of the European Court of Human
Rights regarding the right of citizens to par-
ticipate in the management of state affairs;

8) ensure the elimination of deficiencies of
a systemic nature, termination of violations of
the Convention caused by these deficiencies;

9) provide maximum compensation for
the consequences of violations of the citizen’s
right to participate in the management of state
affairs.
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POAB PINNIEHb €BPOIIEHMCHKOTO
cyAay 3 ITPAB AIOJUHU B
HOPMATHBHO-IIPABOBOMY
MEXAHI3MI BABE3ITEUEHHA
ITPABA TPOMAJAHHNHA HA YYACTD
B YIIPABAIHHI AEP;KABHHUMH
CITPABAMH

CTaTTIO TIPUCBSAYEHO POAL pimeHb €B-
POIENCHKOro Cyay 3 IpaB AIOAUHHU B HOPMa-
THBHO-TIPABOBOMY MeXaHi3Mi 3abe3nedeHHA
IpaBa TPOMaJAHMHA HA y4acTh B YIPaBAIHHI
AEpKAaBHUMH CIIpaBaMHU. 3a3HAYAETbCA, IIJO
3akpinnaene B Koscrurtymii Ykpaiaum mpaso
rpoMajJsiHMHA € JAEKAAPATHUBHUM SAKIIO HeE
CTBOPEHO €(PEKTUBHOTO HOPMATUBHO-NIIpPa-
BOBOI'O Me€XaHi3My #oro 3abesmeuenHsa. Pi-
mieHHs €BPONEHChKOro cyAy 3 IpaB AIOAH-
HU TIOKAMKAaHO 3a6e3rnedyuTtn ePeKTUBHICTh
IIbOTO ME€XaHI3My He€ AHuIIe B Teopii, a il Ha
HPAKTHUII.

Pimenns €BponeiicbKOro cy4y 3 npas Alo-
AWHH, B AKHX MigIHMAAUCA IUTaAHHA TIOpY-
IIEHHA IIpaBa IPOMAJAH HA Y4acTh B yIPaB-
AlHHI Jep;KaBHHUMH CIIpaBaMu (II€pecAigyBaH-
HSI IOAITUYHUX OHNOHEHTIB, IIOAITUYHUN THCK
Ha CyJOBY BAAJAY, 3BIAbHEHH:A Ta 3a60poHa 40-
CTyny A0 TIocaj A€PKABHOI CAYKOU JeAKHX Ka-
TEropiii gep;KaBHHUX CAYKOOBIIIB TOIIO) CIIPU-
SAAHM BHABACHHIO IIPUYUH HOPYIIEHHA YKpai-
HOI0 HOpM KOHBEHIIIT PO 3aXUCT NPaB AIOJH-
HH 1 OCHOBOIIOAOKHHX CBOOOJ Ta IIPOTOKOAIB
A0 Hel, YCYHEHHIO ITUX IPUYHH; JO3BOAAIOTH
IPOTHO3YBATH AKI IIOPYHIEHHA MOXKYTb OyTH
AOTYIIEH] /Jep:KaBOl0 BHACALJOK NPUUHATTA
THUX 200 IHITUX HOPMATHBHO-IIPABOBHUX aKTIB,
AKI PETyAIOIOTh CYCIIABHI BIAHOCHHH, IO BH-
HUKAIOTh IIPU peaAi3aliii mpasa rpoMagaHHHA
HA yJacTh B YIIPABAIHHI Jep/KaBHUMH CIIPABa-
MH Ta IIpaBa Ha 3aXHUCT IIbOTO Ipasa Bpasi iioro
nopyueHH:, ab0 BHACALJOK 3aCTOCYBAHHA Ti€l
a6o IHIIOI MPAKTUKHU HOTo 3aCTOCYBaHHS, IO
MOKE CKAACTHCS, aAMIHICTPATHBHOI IPAKTH-
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KH 1 CIIOHYKA€ BKUBATH IIPEBEHTUBHI 3aX0AU
(3abe3neveHHA IOPUAUYHOI E€KCHEPTHU3H 3a-
KOHOIIPOEKTIB TOIO), 106 TakKi HOPYIIEHHS
He BigOyAHCH; 3a0€e31edyloTh JOAEpP KaHHSA
YKpainoio noaoxeHnb KonBeHrii; 3abesneuy-
I0Thb BiJHOBAE€HHS IOPYIIEHOTO IpaBa TI'po-
MaJsgHUHA Ha y4acTh B YIPaBAIHHI JgepsKaB-
HUMH CIpPaBaMH; CHPHUAIOTH BIPOBA/KEHHIO
B HaIllOHaAbHE 3aKOHOJABCTBO Ta YKpaiHCbKe
CYAOYMHCTBO 1 AJAMIHICTPATUBHY HPAKTUKY
€BPOIEHCHKUX CTAaHAAPTIB IIpaBa AIOAHHU Ha
y4acTh B YIPABAIHHI A€pP5KaBHUMHU CIIPABAMH,
a TaKOX CTBOPEHHIO IEPeJyMOB JAS 3MEH-
IIEHHSA YHCAQ 3259B 0 €BPONEHCHKOTO CyAy
3 IPaB AIOJUHH IPOTH YKpaiHU; CIIOHYKAIOTh
A0 Ipo@eciiiHoOl NIATOTOBKH 3 TUTAHb BUBYEH-
Ha KonBeHii Ta npaktuku €BporeiicbKoro

CyAy 3 IpaB AIOJMHH IIOJO IpaBa TPOMaJsaH
HA y4acTh B YIPABAIHHI Jep;KaBHUMU CIIpaBa-
MU THX KaTeropii IpaIiiBHHKIB, podeciiiHa
AISIABHICTBD SIKHX IIOB’sI3aHA 13 IIPaBO3aCTOCY-
BAaHHAM; 3a6e311euyloTh YCYHEHHS HeJOAIKIB
CHCTEMHOTO XapaKTepy, HPUIHHEHHSA CIpPH-
YUHEHHUX IJUMH HeJOAIKaMu nopymesb Kon-
BeHIIl Ta 3abe3rnedye MaKCHMaAbHE BiJIIKO-
AYBaHHS HACAIAKIB ITUX IOPYIIEHbD.

KaouoBi caoBa: HOPpMATHBHO-TPABOBHIT
MeXaHi3M 3a6e3nedeHHs IpaBa rpoMagaHUHA
HA y4acTh B YIPABAIHHI Jep;KaBHUMH CIIpaBa-
Mu, €BponeicpKuil cys 3 IpaB AIOAHHU, Pi-
mIeHHSA €BPOMNEHChKOro CyAy 3 IpaB AIOJHHU,
AKepeAa IpaBa, MiKHAPOJHI CTAHAAPTH Ipa-
BA IPOMA/SHUHA HA y4acTh B YIPABAIHHI gep-
KABHUMH CIIPABAMH.
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