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Cmammsa  npuceauena O00CLIONCEHHIO CYMI
A0BOKAMCHKOL MAEMHUUL Ma T 0XOPOHU Y Kpu-
MIHANOHOMY Nposaddcenni. Y cmammi oxpec-
NI0EMbCA HUIKA NPobLeM, M08 A3AHUX 13 6CMa-
HOBNEHHAM MeXHC AOBOKAMCHKOT MAEMHUYL MA
810M0610aNOHOCMI 3@ ¥ PO320NOUEHHA.

Knwuosi cnosa: wmgopmania, npogpecitina
MAEMHUYA, AOBOKAMCHKA MAEMHUYA, KPUMI-
HAbHE NPOBAOHCEHH A.

ITocTanoBka mpobaemu

BakAHMBOIO CKAQJOBOIO YaCTHHOIO BiJ-
KPHTHX B3a€MOBIAHOCHH Y CY4aCHOMY COIIly-
Mi € B3a€MHa JoBipa rpoMajgsaH. BogHodac y
KOHTEKCTI CyCIIABHUX BIAHOCHH, IIOB’A3aHHUX
3 HaJaHHAM PI3HOTO poAy mpodeciiioi zo0-
IIOMOTH, IIUTAHHA JOBIPU MA€ IPUHIIUIIOBUI
xapakTep. [i BIACYTHICTh 3MyIIyE AIOAMHY Ca-
MOCTIHHO, a HEe 3a AOIOMOIOIO CIEI[laAICTa,
BHpPINTyBaTH IEBHY IpobAeMy, 110, 3BHYAHHO
K, BIZOOpaKae€TbCsA HA €PEKTUBHOCTI TAKOTO
BHPIINIEHHA, CTPAXJAlOTh 3aKOHHI IIpaBa Ta
IHTEpeCcu rpoMajsiH.

OcobAmBicTh TIpOecii aJBOKATA TTOAATAE
B TOMY, IIO BIH OJE€PKYE BlJ KAI€HTa BiJO-
MOCTI, AKiI Toii He 6yJe MOBIZOMAATH IHMIIH
0c0b61, a TakoX 1HITy iHpopMaIiio, AKy Homy
HaAeKHUTh 36epiratu B Taemuuni. Josipa jo
a4BOKATa MOK€ BHHHKHYTH AHUIIE 32 YMOBHU
060B’A3KOBOTO AOAEPAKAHHSI HUM HPHUHITAIY
KOHIAEHITIHHOCTI.

[TpobaemMa pO3TOAOMIEHHA aJBOKATCHKOI
TAEMHHUI[l AK I1ACTaBa BIAIOBIZAABHOCTI aj-
BOKaTa 3aiiMa€e ogHe 3 BAKAMBHX MiCIb Y
I0pUANYHIH AlTepatypi. Lle symoBA€HO THM,

IO TapaHTOBAHA HOPMAaMH IIpaBa agBoOKat-
CbKa TAEMHHISI HE TIABKH BH3HA4Ya€ IIPaBa
Ta OOOB’SI3KH YYaCHHKIB IIPOLIECYaABHOTO
MIPOBaJKEHHA, are H Ma€ TAHOOKHIT MOPaAb-
HO-€THYHHUH 3MICT, mo poburs ii ogHHM i3
HAWBAKAUBIIINX IIPUHIHIIB aABOKATCHKOI
AISIABHOCTI.

CKAQJHICTh MOAATAE y TOMY, IO KOKHA
31 cTopiH, XTO 6€pe ydacTb y KpHUMIHAABHO-
My TpOBaJKe€HHI (IIPaBOOXOPOHHI OpTaHU
Ta a4BOKATypa/aJ4BOKATH), Ta HABITb 3aKOHO-
JAaBEeIlb, MA€ BAACHE TPAKTYBaHHA CYTHOCTI
aABOKATCHKOI TAEMHHIIl. AAe I[IKABHUM € TOH
$aKT, Mo y aZBOKATCbKOMY CEpPEJOBHII J0
KIHI[A HE Ma€ €4HOCTI 11040 BCIX NUTAHb 36€e-
PEeKEHHS aABOKATCbKOI TAEMHHII].

AHaAI3 OCTaHHIX AOCAIAKEHD

AOCAIAKEHHAM  3MICTY  «a4BOKATChKOI
TaEMHHUII» 3alMaAHChb TakKi BYEHI-IOPHUC-
™, Ak T.B. Bapdoromeena, B.I'. I'onya-
penko, B.B. Megseguyk, M.M. MuxeeHKo,
O./. CeaTonpbKuil Ta 1HII, Kl BU3HAYAIOTh
oKkpeMi mpobaeMHu agBOKATypH, IpobaeMmHI
MUTAHHS aJBOKATChbKOI TAEMHHIIL.

BukAaZ OCHOBHHX IIOAOKEHD

BusHayeHHA TOHATTA «aJBOKATChKA Ta-
€MHHUI[SI» MICTHTbCS B 4. 1 cr. 22 3akony
YKpainu «IIpo agBokaTypy Ta agBOKAaTChKY
AIAABHICTB», J€ 3a3HavyeHo, IIO0 aJBOKaT-
CHKOIO TAaEMHHIECIO € OyAb-fKa IHpopMalis,
AKa CTaAa BIAOMOIO aJBOKATYy, IOMIYHHKY aj-
BOKATa, CTAKUCTY aJBOKaTa, ocobi, AKa nepe-
6yBae y Tpy4OBUX BIZHOCHHAX 3 a4BOKATOM,
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PO KAIEHTA, a4 TAKOXK IMUTAHHA, 3 SIKHUX KAl-
€HT 3BEPTABCA JO aJBOKATa, aJBOKATCHKOTO
610po, a4BOKAaTCHKOTO 00’€JHAHHA, 3MICT IO-
pPaj, KOHCYABTaIiii, po3’ACHEHb aJBOKaTa,
CKAQJZ€HI HUM JOKYMEHTH, iHPOpMalisg, Hio
3bepiraeTbcs Ha EAEKTPOHHHUX HOCIAX, Ta
IHIIl JOKYMEHTH H BIJOMOCTI, ogepsKaHl aj-
BOKATOM IIiJ 4Yac 341HCHEHHA agBOKATCHKOI
AistapHoOCTI [1].

Ax 6aunMmo 3 BU3HAYEHHA, AAaHOTO B 3a-
KOHI, IIOHATTA aABOKATCHKOI TAaEMHHII €
AOCUTH IMUPOKHM Ta aGCTPAaKTHHM, IO JA€
MiACTaBH TPAKTyBaTH HOro mno-pizHOMY, 3
piSHI/IMI/I MesKaMu Horo ali. Tak, He BKaszaHo
4iTKO, YH BIJHOCUTHCA 1HPopMaIis Ipo cam
$akT 3BepHEHHA 0COOM 3a IOPHUAUYHOIO JO-
IIOMOT0I0 A0 a4BOKaTa. Xo4a pOPMYAIOBAHHSA
«...6yab-sAKa IHPOpPMAIid... TIPO KAI€EHTa» BU-
AAETHCSI ABTOPAM TAKOIO, IO MOKE BKAIOYATH
B cebe 1 paKT 3BepHEHHA KOHKPETHOI ocobn
3a OPUAUIHOIO JOIIOMOTOIO.

Posraagaoun mio mpobaemy 3aKoHO-
MIpHO IIOCTa€ OJHE 3 OCHOBHHUX IIHUTAaHb: SIK
BH3HAYUTH, YU BIJHOCHTBCA iHPopMariisa jJo
TI€, KA MOJKE 3aXUIIATHCA AJBOKATCHKOIO
TaEMHUILEIO.

Y AaHOMY BUIAJKYy 3aCAYTOBYE Ha YyBa-
ry aymra 1.B T'onoBansa, axwit ang BigHe-
ceHHs1 1HpopMmanii Ao mnpodeciiiHol IopH-
AWYHOI TAEMHHIII 3aCTOCOBYE OO €KTHBHHUM
Ta cyb6’ektuBHUIl Tectm [2, c. 3]. Tak,
O00’€KTUBHHIH TECT IOAATAE B TOMY, IO iH-
Popmarnia He moBuHHA 6yTH Bigomol0 abo
A€TKO /JOCTYITHOIO OyAb-AKIi 3aIrjikaBAeHIH
TpeTiii 0cobl, a TAaKOK He MOBUHHA OyTH 1Iy-
O6AIYHO JOCTYIHOIO (HE MOKe AeTKo O6yTm
orpuMana). lllogo cy6’e€KTHBHOrO TeCry, TO
BiH XapPaKTE€PHU3YETHCA TUM, IO KAIEHT ITOBH-
HeH OyTH 3aIlIKaBA€HUM Yy HEPO3TrOAOIIECHHI
BlgoMocTell abo xoua 6 He 6askaTw TaKoOro
PO3rOAOIIEHHS.

ZII/ICKYCifIHI/IM 3aAUNIAETHCA W NUTAHHS
040 BH3HAYEHHs INpejMeTa aABOKATCHKOI
TAaEMHHI, a CaMe: 94U BXOJAHUTH JO HbLOIO 1H-
¢opmanisa npo cam PakT 3BEPHEHHs A0 aj-
BOKATa, a TAKOK YH OXOPOHAETHCA a/JBOKAT-
CbKOIO TAaEMHHUIIEIO AHIIE IHPopMallifd, fAKa
HMiATBEPAKY€E NMPUUYETHICTH 0cO6U 4O 3AOUYH-
HY, 94U Oy/Ab-sAKa HECIPHUATAHBA JAAA Hel.

Ha mamy gyMKy, IIAKOM MOKAHMBHMH €
BHITAAKHU, KOAH AAS MIg3aXHCHOTrO 6yse BaxK-
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AMBUM 306epiraTu B Ta€MHHI]l He caM (QakT
3BEpPHEHHA IeBHOI ocobu Mmoo foro 3axuc-
Ty, a XTO caMe 3BE€PTaBCA 40 aABOKATa 3 UM
nuTaHHAM. 13 moZi6HUX NO3UIIA BUXOAUTH 1
C.M. AoriHoBa, sKa BBa)Kae, M0 IpeAMETOM
a/BOKATCHKOI TAEMHUTII € PAKT 3BEPHEHHA JO
agBOKaTa, MOTHUBH, IO CIOHYKAaAHU A0 3BEp-
HEHHH, BIAMOBA aABOKaTa BiJ AOpPyY€eHH Ta Ii
MOTUBH, YMOBH JOTOBOPY PO HAJaHHA IOPH-
AWYIHOI JOIIOMOTH, JOKYMEHTH, AKl IepesaHi
a4BOKATy KAIEHTOM, CYyTb KOHCYAbTaLIil, IO-
paj Ta po3’ACHEHb, IPABOBI JOKYMEHTH, IO
CKAQZ€HI a4BOKATOM, BIZOMOCTI, sIKI OTpUMa-
HI 3 MaTepiaAiB CIIpaBH, IPOIlECyaAbHI Aii aj-
BOKAaTa, IO CIPsAMOBAHI Ha peaAi3aliio npas
KAIEHTA, BIZOMOCTI IPO OCOGUCTE KUTTA KAI-
€HTA Ta YA€HIB Horo pojgunu, 6y b-AKI 1HIII
BIJOMOCTI, IO MOKYTh OYTH pO3TOAONIEHI
AHIIE 3 JO3BOAY KAleHTa [3, c. 13].

Oxkpemi NpaBHUKH ITIAKOM OGIpYHTOBa-
HO HAroAOIIyIOTh Ha TOMY, IO A0 IHpegMe-
Ty aABOKATChKOI TA€EMHHIIl BAPTO BIZHOCHUTH
He AHnie caM $aKT 3BEpPHEHHA IE€BHOI ocobu
o0 f0T0 3aXHCTy, a 4aHl PO Te€, XTO caMe
3BEPTABCs 40 aABOKATA 13 UM MUTAHHAM [4,
c. 313].

IcHy1I0TP TPOTHAEKHI THOTASAAH, BIAIO-
BIAHO A0 AKMX HOHATTA aABOKATCHKOI TAEM-
HHUIIl OXOIIAIOE He AHIIe iHpopMmamiio, sKa
MOTipIIyE€ CTAaHOBHUIEe OOBHHYBAa4Ye€HOTo, a M
ycl gaHl, AKl 3 TUX YU IHIIUX MIPpKyBaHb BIH
pO3paxoByBaB IPUXOBATH Bi/J OpTaHiB /Ji3Ha-
HHA, CAlAcTBA #i cyay. IIpuxXuAbHUKOM Takoi
K AYMKH € aBTOp [b, ¢.314], AKOMY 34a€TbCs
6INBII IIPABUABHHUM, IIO 3aKOHOJAABELb, BH-
3HAYAIOYM IIOHATTS AABOKATCHKOI TAEMHMIII,
MaB Ha MeTi O6ygb-fIKI BIZOMOCTI, HE3aAEK-
HO BiJ TOTO, HETaTHBHY UM IO3UTHBHY POAb
BOHHM MOTAM Bigirpatu Hacmnpasji. ['orosne
IpH IIbOMY — BUXOAUTH 3 TOTO, YU MaB HaMip
1 6a)KaHHA MIA3aXUCHUH PO3TOAOIIYBATH TaKl
B1OMOCTI.

bBasylouuce Ha BUIIEHABEJECHOMY MOKHA
I[IAKOM BIIEBHEHO CTBEP/KYBATH, IIO 3 MO-
MEHTY, KOAU KAIEHT HEPECTYIIUB MOPIr I0PH-
amaHoi pipmu abo 61opo, Bee, mo TaM Big6y-
AOCH, € 00’€KTOM a/IBOKATCHLKOI TAEMHUIII.

Illogo oxopoHU a4BOKATCHKOI TAEMHHIII
3 BOKy Aep:KaBH, TO CAlA BKa3aTH Ha Te, IO
Ao npuiiHATTA Yy 2001 p. HOBOro KpnmMinans-
HOTO KOJEKCY YKpaiHu MOPYyIIeHHA a4BOKaT-
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CBKOI TAEMHMII HE TATAO 3a cO00I0 BIAIOBI-
AAABHOCTI 0cib, fAKi ioro gomyckaau. Temep
y cr. 397 KK BCTAaHOBAEHO KPUMIHAABHY Bi/j-
MOBIJAABHICTD 32 BTPYYaHHA B JIAABHICTD 3a-
XHUCHUKA YU NpeJCTaBHUKA 0cObH, 4O SIKOTrO
3aKOHO/JABEIlb BIZHOCUTH IIOPYIIEHHA TrapaH-
Tili Tpo@eciiiHOl TAEMHHUII].

Otke, aJBOKaTChbKa TAEMHHUIA AK (PYyH-
AaMEHTAAbHHUI MPHUHIUI a4BOKATCHKOI IIPO-
decii JOCTATHBO OXOPOHSAETHCSA 3AKOHOJAB-
crBoM YkKpainu. OgHaK Ile HE YHEMOKAHUB-
AIO€ IIOBHICTIO Ti MMOPYIIEHHS TMpPeACTaBHU-
KaMy IPaBOOXOPOHHHUX opraHis. Bigomi Bu-
MaJKH ITPOCAYXOBYBAHHSA PO3MOB a/]BOKaTIB
3 OOBHHYBAa4YEHHMH IIiJ Yac TrapaHTOBAHOTO
BlY-Ha-BIY nobadyeHHsa. MaioTh MicIie BUMIAJ-
KH 0COOHCTOTO OTASAY a4BOKATIB Ta IX pedeit
IIpH BiABIAYBAHHI KAI€HTIB, IO yTPHUMYIOThCS
B CAIZYHX 130AATOpax, o6mykiB B odicax aj-
BOKATIB Ta iX KUTAI 3 BUAYYEHHAM JOKYMEH-
TiB, IO CTAHOBAATH NPOPECIHHY TAEMHHITIO.
3a Takux yMOB He Moke OyTHm HagaHa mpa-
BOBA J0IIOMOra, rapaHToBaHa cT. 59 Kouncru-
Tynii Ykpaiau. [TopymeHHa npuHIIUIY KOH-
P1a4eHUIHHOCTI TPU3BOAUTH 40 HEBUKOHAHH S
000B’A3Ky HE MOTipHIyBaTH CTAHOBHIIE IIij-
3aXHCHOTO IIPU BHKOPHCTaHHI aJABOKAaTOM
CBOIX ITOBHOBAKEHb, 4O IMOPYHMIEHHA KOHCTH-
TYLIMHOrO mpaBa Ha 3axXUCT. TakuM 4YHUHOM,
IpaBOBi TapaHTii OXOPOHH aJABOKATChKOI Ta-
€MHUI]I TOTPeOyIOTh PO3IINPEHHS.

BucHoBKH

Ote, Ha cydacHOMy eTami B YKpaiHi,
micAA 32 pokiB pOPMYBAHHA Ta CTAHOBACHH S
BAACHOI  IIPaBOBOI  CHUCTEMH, BCe 1€
CHOCTEPIraeThCca pAj HpobaeM, OB’ A3aHHUX,
30KpeMma, 1 3 aJBOKaTChKOIO JISABHICTIO.

Tak, sk O6yAo Bike 3a3HAY€HO, OCHOBHOIO
npobAeMOoIo JiAABHOCTI agBOKaTa B YKpaiHi

€ «BlYHA» TeMa — 3aXUCT agBOKATCHKOI
taemHuni. CaM  1@pormec  CTAaHOBAEHHA
3aKOHOJABCTBA HIOAO 3aXUCTy aABOKATChKOI
TAaEMHUIIl I[e He 3aBEepUIEHHH, a/jKe

CIOCTEPIraloTbCA YHUCAE€HHI IIPOTAAHMHH Ta
KOAI3ii, HEBIAITOBIAHICTb OJHUX HOPMAaTHBHO-
NPaBOBUX AKTIB IHIINM.

Ars BHPINIEHHA UX npobaem
HEAOCTAaTHBO TIABKH TEOPETHUYHHUX AOPOOKIB
Ta aHaAI3iB, a 30KpemMa HEOOXIZHUM €
ob’egHaHHA JOCBIAy TPaKTHKIB ocib,

SIKI  KOXHOTO JHs  3lIITOBXVIOTBCS 13
Iepentko/jaMu Ta npobAeMaMu, TOB’ A3aHUMU
13 HEeZOCKOHAAICTIO 3aKOHoJAaB4ol 6Oasu.
A BXe ImO€JHAHHS IIUX ABOX CTHUXIH
Teopili Ta NPAKTHKU — MOTATHE 3a €06010
BJOCKOHAAEHHA Ta BHPINIEHHSA HaraAbHHX
npobAeM aJBOKATYpH.
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PROTECTION OF LAWYER
CONFIDENTIALITY IN CRIMINAL
PROCEEDINGS

The article is devoted to the investigation
of this lawyer’s secret and its protection and
criminal proceedings. The article outlines a
number of problems associated with estab-
lishing the limits of attorney confidentiality
and responsibility for its disclosure.

An important component of open rela-
tions in modern society is the mutual trust
of citizens. At the same time, in the context
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of social relations related to the provision of
various types of professional assistance, the is-
sue of trust is fundamental. Its absence forces
a person to solve a certain problem indepen-
dently, and not with the help of a specialist,
which, of course, is reflected in the effective-
ness of such a solution, and the legal rights
and interests of citizens suffer.

The specialty of the lawyer’s profession is
that he receives from the client information
that he will not disclose to another person, as
well as other information that he must keep
confidential. Trust in a lawyer can arise only
under the condition of his mandatory obser-
vance of the principle of confidentiality.

The problem of disclosing the lawyer’s se-
cret as a basis for the lawyer’s liability occu-
pies one of the important places in the legal

literature. This is due to the fact that attorney
confidentiality, guaranteed by legal norms,
not only determines the rights and obliga-
tions of the participants in the proceedings,
but also has a deep moral and ethical mean-
ing, which makes it one of the most impor-
tant principles of advocacy.

The difficulty lies in the fact that each of
the parties involved in criminal proceedings
(law enforcement agencies and the legal pro-
fession/lawyers), and even the legislator, has
its own interpretation of the essence of at-
torney secrecy. But what is interesting is the
fact that in the legal environment there is no
unity to the end regarding all issues of main-
taining attorney secrecy.

Key words: information, professional secrecy,
lawyer’s secrecy, criminal proceedings.
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