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ÇÀÐÓÁ²ÆÍÈÉ ÄÎÑÂ²Ä Ä²ßËÜÍÎÑÒ² ÎÐÃÀÍ²Â 
ÏÓÁË²×ÍÎ¯ ÀÄÌ²Í²ÑÒÐÀÖ²¯ Ó ÑÔÅÐ² ÄÅÐÆÀÂÍÎ¯ 

ÐÅªÑÒÐÀÖ²¯ ÐÅ×ÎÂÈÕ ÏÐÀÂ ÍÀ ÍÅÐÓÕÎÌÅ ÌÀÉÍÎ

Наукове дослідження зосереджене на аналі-
зі міжнародного досвіду у сфері надання сервісів 
державної реєстрації прав на нерухомість. Якіс-
но новий юридичний лад взаємин між владою 
та громадянами – режим партнерства, є клю-
човою рисою демократичної держави, що обу-
мовило необхідність всеосяжного реформуван-
ня управлінських процедур в країні, інституцій 
українського адміністративного права. Розгля-
нуто практики низки держав: Сполучені Шта-
ти Америки, Болгарії, Польщі, Чехії, Швейцарії, 
Італії, Іспанії, Німеччини, Франції, Австралії 
та інших. За результатами аналізу світового 
досвіду було сформульовано висновок, що для за-
безпечення ефективного захисту прав на неру-
хоме майно як приватних осіб, так і держави, 
критично важливо розробити та впровадити 
уніфіковану систему реєстрації. Така система 
має гарантувати високий рівень надійності та 
прозорості в цивільному обігу нерухомості.
Вивчення світового досвіду дозволяє ствер-

джувати, що для дієвого захисту прав на неру-
хоме майно, як фізичних осіб, так і держави, 
критично важливим є створення єдиної форма-
лізованої системи реєстрації послуг. Така систе-
ма забезпечуватиме надійність та прозорість 
усіх операцій з нерухомістю.
Визначено стратегії впровадження закор-

донного досвіду з метою покращення роботи 
органів публічної адміністрації України у сфері 
державної реєстрації прав на нерухоме майно. 
У переважній більшості держав система ре-

єстрації поділяється на два ключові компонен-
ти: картографічна частина – плани, що міс-
тять дані про межі володінь, адміністративні 
розмежування, математичну основу планів (ко-
ординатні системи, геодезичні пункти), када-
стровий номер ділянки, основні елементи місце-

 ÌÀ×ÓÑÜÊÈÉ Îëåã Ìèêîëàéîâè÷ - ñóääÿ ²íäóñòð³àëüíîãî ðàéîííîãî ñóäó 
ì³ñòà Äí³ïðîïåòðîâñüêà (Äí³ïðî, Óêðà¿íà)

ORCID ID: https://orcid.org/0000-0001-9404-9232
ÓÄÊ: 342.95

DOI 10.32782/LAW.UA.2022.4.9

вості (будівлі, шляхи, гідрографія, лісові масиви 
та інше); документальна складова – кадастро-
вий ідентифікатор, реєстраційний номер у ре-
єстрі прав на нерухомість, поштова адреса, код 
власника, відомості про підстави виникнення 
права власності та його обмеження. Дані в сис-
темі організовуються, зважаючи на земельну 
ділянку, ім’я власника або комбінований підхід.
Ключові слова: послуга, нерухоме майно, ре-

єстр, державна реєстрація речових прав на не-
рухоме майно.

The objects of the study were selected seven 
countries of the world, namely: Bulgaria, Belar-
us, Russia, Poland, Czech Republic, Switzerland, 
Italy, Spain, Germany, France, USA, Australia, 
where democratic reforms have been imple-
mented over the past decade. At the same time, 
one of the key vectors of their democratic prog-
ress, these countries have chosen is precisely the 
improvement of the quality of service provision 
and strengthening of trust in the government by 
the population, the public and the private sec-
tor. It is worth emphasizing that this system was 
formed more than a hundred years ago and still 
has strong roots. In the United States of America, 
almost every state has its own real estate regis-
tration system, which is based on state legislative 
acts. In most states, there are offi cial registers of 
documents, the purpose of which is to promote 
the development of the land market. The essence 
of real estate registration in the USA is reduced 
to the following: independent regulation of the 
registration system in each specifi c state, which is 
based mainly on court decisions; absence of the 
obligation to register the emergence, transfer and 
termination of rights in the relevant state bod-
ies; the absence of a single land cadastre in most 
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states; the presence of a developed system of pri-
vate companies for insurance of risks associated 
with the presence and confi rmation of rights to 
real estate [3].

In 15 states of the USA, in order to increase 
the security of transactions and reduce the costs 
associated with checking title documents, at-
tempts were made to introduce a system of reg-
istration of rights. However, given the voluntary 
nature of registration and the high cost of re-
searching documents to confi rm rights, these at-
tempts turned out to be ineffective.

In the USA, simple text registers are used, 
where records of real estate transactions are 
entered in the order in which they were made. 
With such records, the legality of the contract is 
not checked, and its validity is not guaranteed. 
To make transactions using such a system, the 
buyer is forced to independently conduct a study 
of all the necessary documents that confi rm the 
seller’s ownership of a specifi c property. Given 
that dozens of transactions have taken place with 
real estate over the years of this system’s exis-
tence, such work is only possible for professional 
lawyers specializing in real estate transactions, 
but even in this case, with a signifi cant transac-
tion cost, signifi cant risk remains. Among the rea-
sons is the presence of private companies whose 
activities are related to insurance of risks caused 
by the presence and confi rmation of rights to 
real estate, fi rstly, a number of encumbrances 
and additional rights are not subject to registra-
tion in local government registration bodies at 
all, but are contained, for example, in court ar-
chives, and, secondly, most states do not have a 
land cadastre system. To minimize risk, instead 
of registering rights, the creation of insurance 
companies that fairly quickly maintain their own 
registers of documents and on their basis conduct 
insurance of real estate transactions has become 
a common phenomenon. However, it is diffi cult 
to agree with this thesis unconditionally, because 
insurance, in our opinion, should not replace the 
registration of rights, but on the contrary, act as 
an additional tool for protecting the property 
rights of participants in civil relations. And the 
institution of state registration itself should guar-
antee the inviolability of the property rights of the 
owner of real estate. At the same time, we should 
not forget that, indeed, no matter how perfect the 
state registration system is, the transfer of own-

ership is an operation associated with signifi cant 
risk (especially considering the scams on the real 
estate market of Ukraine in the late 1990s - early 
2000s). Therefore, it would be advisable to de-
velop the US experience in insuring the owner’s 
title in Ukraine, but not instead of, as in the US, 
but along with the system of registration of rights, 
creating additional guarantees for the protection 
of the rights of bona fi de purchasers of real estate 
[4, p. 39].

In the title system, where the registration of 
rights or titles is decisive, the fact of the conclu-
sion of a transaction, drawn up in accordance 
with the requirements, as well as the rights and 
restrictions that were its object, is recorded. All ac-
tions take place in accordance with the procedure 
established by law, and the state ensures the cor-
rectness of transactions and is responsible in cases 
of violation of the rights of the owners. In 1858, 
in South Australia, R. Torrens initiated a system 
of registration of rights to real estate, which re-
ceived his surname. This system spread through-
out Australia, its varieties were adopted in Eng-
land, some states of the USA and Canada, New 
Zealand and some African countries. This regis-
tration system belongs to the systems of registra-
tion of rights to land plots, according to which the 
state guarantees the truthfulness of the title en-
tered in the register, insuring against errors, and 
according to which unregistered transactions do 
not create legal relationships between the parties 
who did not participate in the transaction. It is 
related to the domestic system of registration of 
rights: when rights and encumbrances are sub-
ject to registration. The transfer of ownership 
when applying the Torrens system is carried out 
on the basis of the transferor’s application [15].

The Australian cadastral system, although 
it was formed under the noticeable infl uence 
of English common law, but the main emphasis 
shifted to taking into account the needs of a large 
country, where property relations began to devel-
op actively. The result was a unique registration 
system [14].

The key difference between this system and 
European systems is that the Torrens system 
is based on cadastral surveys of individual land 
plots for individual owners for legal support of 
real estate transactions. This system is widely used 
in the countries of the European Union (Italy, 
Poland, France), including the United Kingdom, 
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as well as in certain regions of Canada, the USA 
and other countries. The main feature of these 
systems is that entering information into the Real 
Estate Register causes the emergence of owner-
ship rights, and the key provision is the principle: 
“without registration - no ownership” [5, p. 39].

In Spain, the registration system began to 
operate in accordance with the Mortgage Law of 
1861. Based on its requirements, the Real Estate 
Property Registry was established, where owner-
ship rights to real estate assets, other property 
rights, their restrictions and encumbrances are 
recorded. The registry is maintained by regis-
tration districts that do not overlap and corre-
spond to the borders of the administrative units 
of Spain. The registry is kept in special books that 
are numbered and certifi ed by a judge. The for-
mat and procedure for maintaining these books 
are determined by the Spanish Ministry of Jus-
tice. The registry is maintained by special civil ser-
vants - registrars, who, during their professional 
activities, are guided only by the law and are com-
pletely independent of the state, including fi nanc-
ing issues. All information about real estate rights 
and transactions with them is recorded in the Real 
Estate Property Registry. Rights to a specifi c real 
estate object are registered on a separate sheet in 
chronological order - this allows you to trace the 
process of transferring rights to real estate. Only 
the last right holder is legal, each right to real es-
tate is assigned to only one legal owner. All rights 
to real estate that have not been registered are 
declared invalid. The registrar is responsible for 
the compliance of the entry with the law, includ-
ing possible damages caused by incorrect entry. 
Thus, the principle applies here: everything that 
is refl ected in the register is true and legal. In-
formation from the Register of Real Estate Rights 
regarding rights, as well as registered restrictions 
and encumbrances on real estate, is available to 
interested parties.

Thus, the Spanish registration system imple-
ments the principle of full transparency, i.e. regis-
tration of real estate rights is public and open for 
inspection [9, p. 62].

The fundamental principle of this system is 
the provision according to which the state must 
not only store documents confi rming rights, but 
also actively participate in this process, in par-
ticular, register title documents and provide in-
terested parties with reliable information about 

existing rights to a specifi c real estate. It is worth 
noting that these are quite complex systems, in 
which a number of state institutions with clearly 
defi ned functions are involved.

Real estate registration systems in the coun-
tries of the European Union are of a state nature 
(local government bodies), and registration takes 
place according to uniform rules and standards. 
Registrars in most countries have the status of civ-
il servants or judges. Cadastral data usually have 
priority legal signifi cance over other documents. 
In the Republic of Poland, proceedings for the 
provision of services in matters of registration of 
rights to real estate are attributed to the compe-
tence of local courts. Transferring the obligation 
to carry out registration cases by courts is a bor-
rowing of German experience. In Poland, the 
principle also applies: there is no right without 
registration. Moreover, evasion or untimely ful-
fi llment by the transferee of the obligation to ap-
ply to the court to register the acquired real right 
entails, in accordance with Polish legislation on 
misdemeanors (pol. wykroczenie), liability in the 
form of a fi ne [6, p. 104]. Proceedings in cases of 
bringing persons to justice for this type of unlaw-
ful conduct are carried out by courts, which also 
issue decisions in these cases, applying penalties 
to the violator. An interesting rule in Polish reg-
istration legislation attracts attention: after con-
cluding a notarized transaction, the peculiarity of 
which is that the notary certifi es not the transac-
tion, but the signatures placed on it by persons, 
he is obliged, within seven days from the moment 
of the act relating to real estate, to send an extract 
from the notarial register to the court at the loca-
tion of the real estate for the court registrar to 
make an entry in the land register [6, p. 105].

In Switzerland, an entry in the real estate reg-
ister presupposes the validity of the transaction 
and is (as in Ukraine) important evidence of the 
legal status of the immovable property. Such an 
entry presumes the existence of rights in the per-
son and the good faith of this person in acquiring 
these rights. Moreover, even in the case of an un-
scrupulous acquirer, rights can be protected after 
the entry in the register. Swiss registration legis-
lation enshrines the principle of public openness 
of the real estate register. However, in practice, 
access to this information is possible only if one 
justifi es one’s own interest. Ordinary interest is 
not considered a “legitimate interest”.
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To register any restrictions on property, such 
as mortgages, arrests or other restrictions, a spe-
cial register (Conservatoria dei registri) has been 
created in Italy, where all information on restric-
tions on rights imposed by authorized bodies is 
concentrated. In modern unifi ed Germany, the 
land register is maintained by the land court at 
the location of the real estate object.

When describing land plots and other real es-
tate objects located on them, data provided by the 
cadastral service is used: plot boundaries, type of 
use (built-up area, free land), location (address), 
dimensions.

Registration in the land register is possible on 
the basis of an application by one of the parties 
to the transaction (in this case, the other party is 
represented by a notary) or a joint application. 
The application is accompanied by a notarized 
permission to carry out registration from the 
person whose rights are affected by the registra-
tion, as well as an additional application from 
the alienator and the acquirer on the transfer of 
ownership. In addition to the above documents, 
when transferring a land plot, it is necessary to 
provide the original certifi cate of the fi nancial 
service confi rming payment of tax for the pur-
chase of the land plot, and a certifi cate from the 
territorial community on non-use of the right of 
pre-emption.

The list of documents required for the pro-
vision of property rights registration services in 
Germany is quite short. Even the purchase and 
sale agreement does not need to be provided 
to the person providing services for the regis-
tration of real rights to real property, since ac-
cording to German law it is not essential for the 
transfer of ownership rights. This is explained 
by the key role of the notary in the execution of 
the transaction.

After checking the documents, the autho-
rized person of the land court provides services 
for the registration of real rights in the land reg-
ister. Note that a candidate for the position of 
registrar of real rights of the land court in Ger-
many does not necessarily have to have a legal 
education. According to the fact of registration, 
both parties to the transaction receive a notifi ca-
tion. In the event that the payment for the newly 
purchased real estate has not yet been made by 
the buyer, a preliminary record of the transfer of 
ownership in favor of the buyer is possible. This 

guarantees his rights to purchase the real estate 
[10, p. 107].

In the Czech Republic, services for the regis-
tration of real estate rights and related property 
rights are provided through local cadastral au-
thorities subordinate to the Czech Offi ce of Ge-
odesy and Cartography. The general principle of 
the emergence of real estate rights is also provid-
ed for in Czech registration and civil legislation. 
Registration of real estate rights is implemented 
in several forms: by making an entry in the reg-
ister book, or by means of a mark or note, each 
of which has its own procedure for implementa-
tion, determined by law. In this case, the right of 
ownership and other real estate rights are subject 
to registration only in the form of an entry, and 
the imposition of restrictions or encumbrances 
on real rights, as well as their removal, is entered 
in the register book in the form of a note.

According to Czech legislation, the decision 
of the registration authority to refuse state regis-
tration of real rights can be appealed to a higher 
authority - the Czech Cadastre Offi ce. This right 
is also guaranteed by Ukrainian registration leg-
islation, unlike Russian legislation, where the ap-
peal of registration actions or inaction of the jus-
tice authorities (according to Russian legislation, 
the registration of real estate and transactions 
with it is entrusted to the justice authorities) is 
carried out exclusively through the judicial pro-
cedure.

Let us pay attention to how liability for of-
fenses in the fi eld of cadastre management is es-
tablished in the Czech Republic. The legislator 
provides for liability exclusively in the form of 
fi nes for violation of the deadlines for entering 
information into cadastral records, failure to no-
tify the applicant of information upon his request 
regarding property registration records, and for 
providing false information regarding real estate.

Let us pay attention to how liability for of-
fenses in the fi eld of cadastre management is es-
tablished in the Czech Republic. The legislator 
provides for liability exclusively in the form of 
fi nes for violation of the deadlines for entering 
information into cadastral records, failure to no-
tify the applicant of information upon his request 
regarding property registration records, and for 
providing false information regarding real estate.

The main source of information regarding 
any real estate in the Czech Republic is the ca-



59

Ìà÷óñüêèé Î.Ì. - Çàðóá³æíèé äîñâ³ä ä³ÿëüíîñò³ îðãàí³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿...

dastre (Katastr nemovіtostі’) - a computer sys-
tem where all land plots, buildings, apartments, 
non-residential premises (including unfi nished 
ones), their geometric dimensions, area and loca-
tion are registered. The cadastre indicates own-
ership rights and other property rights, and re-
cords personal data of owners and co-owners. In 
the cadastral offi ce, anyone can obtain an extract 
with information about the real estate object of 
interest, having paid a stamp duty of 100 Czech 
crowns [8].

In Italy, there is a special authorized person, 
called the custodian of the land register, who 
keeps this documentation. He is responsible for 
keeping several books to record various transac-
tions, for example, the book of registration of 
court decisions on the basis of which real rights 
to real estate arise. Registration in the land reg-
ister includes agreements on the transfer of 
ownership of real estate, real estate lease agree-
ments concluded for a period of more than ten 
years and other agreements that become effec-
tive against third parties after the relevant entry 
is made. Anyone has access to the information 
contained in the land register. Upon request by 
an interested party, the custodian of the land 
register is obliged to provide a copy of the rele-
vant entry from the land register. Moreover, the 
land register itself is available for inspection by 
any interested party.

Every real estate unit in Italy is subject to 
registration with the Real Estate Registry (Con-
servatoria dei Registri Immobiliari). From here 
you can get information about the owner of the 
property, its cadastral value, exact area, and also 
learn about the possible debts of the owner. After 
signing the fi nal deed of sale, the property must 
be registered with the Conservatory of Real Es-
tate Registration within two months.

The French system of registration of real 
rights does not provide for a land register in the 
usual sense, because the key element in this sys-
tem is not the land plot, but the transferee. The 
register books, where records of real estate rights 
are stored, are grouped on sheets accessible to the 
owner, and are known as “Mortgage books”. In 
France, in each judicial district there is a special 
offi ce “Conservation des hypotheques” (“Mort-
gage Storage”), where all formalities and actions 
related to the registration of real rights are car-
ried out and centralized.

Thus, world experience shows that in order 
to effectively protect the rights to real estate of 
both private individuals and the state, it is neces-
sary to create a single formal registration system. 
It should guarantee the reliability and transpar-
ency of the provision of services related to the 
circulation of real estate. Summarizing the above, 
we come to the conclusion that state registration 
of real estate and rights to it is an objectively im-
portant legal mechanism. It guarantees public 
verifi cation of real estate transactions, contributes 
to the stability of civil circulation and proper ac-
counting of real estate. The emergence and de-
velopment of the system of state registration of 
real estate and rights to it were the result of the 
evolution of the legal regime of real estate and 
are critical for the functioning of civil circulation 
of real estate.

Thus, as you can see, in most countries of the 
world, state registration is a legal act of recogni-
tion and confi rmation by the state of the fact of 
the emergence, restriction (encumbrance), trans-
fer or termination of rights to real estate. The es-
sence of state registration is not the issuance of 
any legal document, but the performance of cer-
tain actions aimed at entering data on real rights 
into the relevant register in order to streamline 
real estate circulation.
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FOREIGN EXPERIENCE OF 
THE ACTIVITIES OF PUBLIC 

ADMINISTRATION BODIES IN THE FIELD 
OF STATE REGISTRATION OF PROPERTY 

RIGHTS TO REAL ESTATE
The scientifi c research focuses on the analysis of in-

ternational experience in the fi eld of providing services 
for state registration of real estate rights. A qualitatively 
new legal system of relations between the authorities and 
citizens - the partnership regime - is a key feature of a 
democratic state, which necessitated the need for a com-
prehensive reform of administrative procedures in the 
country, institutions of Ukrainian administrative law. 
The practices of a number of countries were considered: 
the USA, Bulgaria, Poland, the Czech Republic, Swit-
zerland, Italy, Spain, Germany, France, Australia and 
others. Based on the results of the analysis of world ex-
perience, the conclusion was formulated that in order 
to ensure effective protection of real estate rights of both 
individuals and the state, it is critically important to de-
velop and implement a unifi ed registration system. Such 
a system should guarantee a high level of reliability and 
transparency in the civil circulation of real estate.

The study of world experience allows us to assert 
that for the effective protection of real estate rights of 
both individuals and the state, it is critically important 
to create a single formalized system of registration of ser-
vices. Such a system will ensure the reliability and trans-
parency of all real estate transactions.

Strategies for implementing foreign experience have 
been identifi ed to improve the work of public administra-
tion bodies of Ukraine in the fi eld of state registration of 
real estate rights.

In the vast majority of countries, the registration sys-
tem is divided into two key components: the cartographic 
part - plans containing data on the boundaries of own-
ership, administrative demarcations, the mathematical 
basis of the plans (coordinate systems, geodetic points), 
the cadastral number of the plot, the main elements of 
the terrain (buildings, roads, hydrography, forest areas, 
etc.); the documentary component - the cadastral identi-
fi er, the registration number in the register of real estate 
rights, the postal address, the owner’s code, information 
on the grounds for the emergence of the right of owner-
ship and its restrictions. The data in the system are orga-
nized taking into account the land plot, the name of the 
owner or a combined approach.
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