Maygycekmii O.M. - 3apyo6ixunii 10cBix JigabHOCTI opraniB nyoariynoi aaminicrTpanii...

3APYBIKHUI TOCBIJ AI1JIbHOCTI OPTAHIB
NYBJIIMMHOI AIMIHICTPAIIIL Y COEPI AEP2KABHOI
PEECTPAIIlI PEYOBMX IIPAB HA HEPYXOME MAHHO

MAYYCBKHH Oxaer Mukoaaiiosnu - cyaaa InaycrpiaabHoro paiioHHoro cyay
micra /IninponerpoBcbka ([Aninpo, Ykpaina)
ORCID ID: https://orcid.org/0000-0001-9404-9232

VIK: 342.95
DOI 10.32782/LAW.UA.2022.4.9

Hayrose docnioocenna 3ocepedicene na anau-
38 MIDICHAPOOH020 00¢8i0Y Y chepi Hadanms cepeicis
Oeporcasnol peecmpanii npas na nepyxomicmo. Axic-
HO HOBULL 10PUOUMHULL A0 63AEMUN MIJC BNLAN0I0
MA 2POMAOAHAMU — PEHCUM NAPMHEPCMBA, € KILHO-
U0BOK PUCOI0 DeMOKPAMUUNOL Deporcasu, wo 00Yy-
MOBUNLO HEODXIOHICID BCEOCANCHO20  pedpopmysar-
HA YNPABIIHCOKUX NPOUedyp 8 Kpairi, tHEMmUmyyit
YKPATHCOK020 admiHicmpamuerozo npasa. Posens-
Hymo npaxmuru Husku oepocas: Cnonyuent Illma-
mu Amepuru, boneapti, Ionvuy, Yexii, Ulsetiyapii,
Imanii, Ienawii, Himewuunu, @parnyii, Ascmpanii
Ma HWUX. 34 Pe3ynbmamamu aGHau3y CeImosoeo
00¢610y 0YL0 CPHOPMYNLLOBANO BUCHOBOK, WO ONA 3G~
beaneuenna epexmuerozo 3axucmy npas na Hepy-
XOMe MATHO AK Npusamuux ocib, max i deporcasu,
KPUMUUHO BANHCAUBO PO3podumu ma enposadumu
yrigikosany cucmemy peecmpauii. Taxa cucmema
MAE 2aParmysamu BUCOKULL Pieerd HAOUIHOCIT Ma
NPO30pocmi 8 YUBLLLHOMY 0012y HEPYXOMOCHU.

Busuenns ceimosoeo 0oceidy 0o3gonse cmsep-
oxcyeamu, wo OnA 01€68020 3axXUCMY NPAsd Ha Hepy-
XOMe MAHO, AK PIBUMHUX 0Cib, max 1 Oepocasu,
KPUMUUHO 8ANCTUSUM € CMBOPeHH.A 0UNHOT hopma-
Ti308ar0L cucmemu peecmpauii nocnye. Taxa cucme-
Ma 3abesnewyeamume HadliHicms ma NPo3opicmov
YCIX ONEPAULTL 3 HEPYXOMICNIO.

Busnaueno cmpameeii enposadocenns 3axop-
00HH020 00C8I0Y 3 Memor NOKpawenna pobomu
opearie nyduunol aomimicmpayii Yrpainu y cepi
Oeporcasrol pescmpayii npas na Hepyxome Matiro.

Y mepesasrcriit binvuocmi depocas cucmema pe-
ECmpayii NOJINAEMDCA HA 084 KILHOUO8E KOMNOHEH-
MU KAPMoepagdpiumna uacmuna — niaHu, wo Mic-
MAMD OGHL PO MEHCL BOLO0IHD, AOMIHICMPAMUBHT
DOIMENCYBAMH A, MAMEMAMUUNY OCHOBY NAAHIE (KO-
OPOUHAMMHE CUCTIEMU, 2€00€3UUHE NYHKMU), KO-

CmPosULL HOMED QULANKU, OCHOBHT eNEMEHMU MICUL-

gocmu (byoeni, wraxu, 210poepagia, Kicosl Macusu
ma tHue); OOKYMEHMALLHA CKIA008a — KA0ACmpo-
sull Wenmupikamop, peecmpayitinuil Homep y pe-
ECmpt npas na HepyXoMicmo, NOWMOosa aopeca, Koo
BNACHUKG, BI0OMOCTE NP0 MIOCMABU BUHUKHEHH A
npasa enackocmi ma 1020 odbmexcenus. Jani 6 cuc-
MeML 0Peami3o8yIomvcs, 36aNHCAIOUU HA 3EMELLHY
OULAMKY, TM A BLACHUKE ADO KOMOIHOBANULL NIOXLO.

Knrouosi crosa: nocnyea, mepyxome matino, pe-
ecmyp, 0epocasma peecmpayisn peuosux npas na He-
pyxome maino.

The objects of the study were selected seven
countries of the world, namely: Bulgaria, Belar-
us, Russia, Poland, Czech Republic, Switzerland,
Italy, Spain, Germany, France, USA, Australia,
where democratic reforms have been imple-
mented over the past decade. At the same time,
one of the key vectors of their democratic prog-
ress, these countries have chosen is precisely the
improvement of the quality of service provision
and strengthening of trust in the government by
the population, the public and the private sec-
tor. It is worth emphasizing that this system was
formed more than a hundred years ago and still
has strong roots. In the United States of America,
almost every state has its own real estate regis-
tration system, which is based on state legislative
acts. In most states, there are official registers of
documents, the purpose of which is to promote
the development of the land market. The essence
of real estate registration in the USA is reduced
to the following: independent regulation of the
registration system in each specific state, which is
based mainly on court decisions; absence of the
obligation to register the emergence, transfer and
termination of rights in the relevant state bod-
ies; the absence of a single land cadastre in most
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states; the presence of a developed system of pri-
vate companies for insurance of risks associated
with the presence and confirmation of rights to
real estate [3].

In 15 states of the USA, in order to increase
the security of transactions and reduce the costs
associated with checking title documents, at-
tempts were made to introduce a system of reg-
istration of rights. However, given the voluntary
nature of registration and the high cost of re-
searching documents to confirm rights, these at-
tempts turned out to be ineffective.

In the USA, simple text registers are used,
where records of real estate transactions are
entered in the order in which they were made.
With such records, the legality of the contract is
not checked, and its validity is not guaranteed.
To make transactions using such a system, the
buyer is forced to independently conduct a study
of all the necessary documents that confirm the
seller’s ownership of a specific property. Given
that dozens of transactions have taken place with
real estate over the years of this system’s exis-
tence, such work is only possible for professional
lawyers specializing in real estate transactions,
but even in this case, with a significant transac-
tion cost, significant risk remains. Among the rea-
sons is the presence of private companies whose
activities are related to insurance of risks caused
by the presence and confirmation of rights to
real estate, firstly, a number of encumbrances
and additional rights are not subject to registra-
tion in local government registration bodies at
all, but are contained, for example, in court ar-
chives, and, secondly, most states do not have a
land cadastre system. To minimize risk, instead
of registering rights, the creation of insurance
companies that fairly quickly maintain their own
registers of documents and on their basis conduct
insurance of real estate transactions has become
a common phenomenon. However, it is difficult
to agree with this thesis unconditionally, because
insurance, in our opinion, should not replace the
registration of rights, but on the contrary, act as
an additional tool for protecting the property
rights of participants in civil relations. And the
institution of state registration itself should guar-
antee the inviolability of the property rights of the
owner of real estate. At the same time, we should
not forget that, indeed, no matter how perfect the
state registration system is, the transfer of own-
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ership is an operation associated with significant
risk (especially considering the scams on the real
estate market of Ukraine in the late 1990s - early
2000s). Therefore, it would be advisable to de-
velop the US experience in insuring the owner’s
title in Ukraine, but not instead of, as in the US,
but along with the system of registration of rights,
creating additional guarantees for the protection
of the rights of bona fide purchasers of real estate
(4, p. 39].

In the title system, where the registration of
rights or titles is decisive, the fact of the conclu-
sion of a transaction, drawn up in accordance
with the requirements, as well as the rights and
restrictions that were its object, is recorded. All ac-
tions take place in accordance with the procedure
established by law, and the state ensures the cor-
rectness of transactions and is responsible in cases
of violation of the rights of the owners. In 1858,
in South Australia, R. Torrens initiated a system
of registration of rights to real estate, which re-
ceived his surname. This system spread through-
out Australia, its varieties were adopted in Eng-
land, some states of the USA and Canada, New
Zealand and some African countries. This regis-
tration system belongs to the systems of registra-
tion of rights to land plots, according to which the
state guarantees the truthfulness of the title en-
tered in the register, insuring against errors, and
according to which unregistered transactions do
not create legal relationships between the parties
who did not participate in the transaction. It is
related to the domestic system of registration of
rights: when rights and encumbrances are sub-
ject to registration. The transfer of ownership
when applying the Torrens system is carried out
on the basis of the transferor’s application [15].

The Australian cadastral system, although
it was formed under the noticeable influence
of English common law, but the main emphasis
shifted to taking into account the needs of a large
country, where property relations began to devel-
op actively. The result was a unique registration
system [14].

The key difference between this system and
European systems is that the Torrens system
is based on cadastral surveys of individual land
plots for individual owners for legal support of
real estate transactions. This system is widely used
in the countries of the European Union (Italy,
Poland, France), including the United Kingdom,
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as well as in certain regions of Canada, the USA
and other countries. The main feature of these
systems is that entering information into the Real
Estate Register causes the emergence of owner-
ship rights, and the key provision is the principle:
“without registration - no ownership” [5, p. 39].

In Spain, the registration system began to
operate in accordance with the Mortgage Law of
1861. Based on its requirements, the Real Estate
Property Registry was established, where owner-
ship rights to real estate assets, other property
rights, their restrictions and encumbrances are
recorded. The registry is maintained by regis-
tration districts that do not overlap and corre-
spond to the borders of the administrative units
of Spain. The registry is kept in special books that
are numbered and certified by a judge. The for-
mat and procedure for maintaining these books
are determined by the Spanish Ministry of Jus-
tice. The registry is maintained by special civil ser-
vants - registrars, who, during their professional
activities, are guided only by the law and are com-
pletely independent of the state, including financ-
ing issues. All information about real estate rights
and transactions with them is recorded in the Real
Estate Property Registry. Rights to a specific real
estate object are registered on a separate sheet in
chronological order - this allows you to trace the
process of transferring rights to real estate. Only
the last right holder is legal, each right to real es-
tate is assigned to only one legal owner. All rights
to real estate that have not been registered are
declared invalid. The registrar is responsible for
the compliance of the entry with the law, includ-
ing possible damages caused by incorrect entry.
Thus, the principle applies here: everything that
is reflected in the register is true and legal. In-
formation from the Register of Real Estate Rights
regarding rights, as well as registered restrictions
and encumbrances on real estate, is available to
interested parties.

Thus, the Spanish registration system imple-
ments the principle of full transparency, i.e. regis-
tration of real estate rights is public and open for
inspection [9, p. 62].

The fundamental principle of this system is
the provision according to which the state must
not only store documents confirming rights, but
also actively participate in this process, in par-
ticular, register title documents and provide in-
terested parties with reliable information about

existing rights to a specific real estate. It is worth
noting that these are quite complex systems, in
which a number of state institutions with clearly
defined functions are involved.

Real estate registration systems in the coun-
tries of the European Union are of a state nature
(local government bodies), and registration takes
place according to uniform rules and standards.
Registrars in most countries have the status of civ-
il servants or judges. Cadastral data usually have
priority legal significance over other documents.
In the Republic of Poland, proceedings for the
provision of services in matters of registration of
rights to real estate are attributed to the compe-
tence of local courts. Transferring the obligation
to carry out registration cases by courts is a bor-
rowing of German experience. In Poland, the
principle also applies: there is no right without
registration. Moreover, evasion or untimely ful-
fillment by the transferee of the obligation to ap-
ply to the court to register the acquired real right
entails, in accordance with Polish legislation on
misdemeanors (pol. wykroczenie), liability in the
form of a fine [6, p. 104]. Proceedings in cases of
bringing persons to justice for this type of unlaw-
ful conduct are carried out by courts, which also
issue decisions in these cases, applying penalties
to the violator. An interesting rule in Polish reg-
istration legislation attracts attention: after con-
cluding a notarized transaction, the peculiarity of
which is that the notary certifies not the transac-
tion, but the signatures placed on it by persons,
he is obliged, within seven days from the moment
of the act relating to real estate, to send an extract
from the notarial register to the court at the loca-
tion of the real estate for the court registrar to
make an entry in the land register [6, p. 105].

In Switzerland, an entry in the real estate reg-
ister presupposes the validity of the transaction
and is (as in Ukraine) important evidence of the
legal status of the immovable property. Such an
entry presumes the existence of rights in the per-
son and the good faith of this person in acquiring
these rights. Moreover, even in the case of an un-
scrupulous acquirer, rights can be protected after
the entry in the register. Swiss registration legis-
lation enshrines the principle of public openness
of the real estate register. However, in practice,
access to this information is possible only if one
justifies one’s own interest. Ordinary interest is
not considered a “legitimate interest”.

57




AnmiHicTpaTHBHE NMPaBo

To register any restrictions on property, such
as mortgages, arrests or other restrictions, a spe-
cial register (Conservatoria dei registri) has been
created in Italy, where all information on restric-
tions on rights imposed by authorized bodies is
concentrated. In modern unified Germany, the
land register is maintained by the land court at
the location of the real estate object.

When describing land plots and other real es-
tate objects located on them, data provided by the
cadastral service is used: plot boundaries, type of
use (built-up area, free land), location (address),
dimensions.

Registration in the land register is possible on
the basis of an application by one of the parties
to the transaction (in this case, the other party is
represented by a notary) or a joint application.
The application is accompanied by a notarized
permission to carry out registration from the
person whose rights are affected by the registra-
tion, as well as an additional application from
the alienator and the acquirer on the transfer of
ownership. In addition to the above documents,
when transferring a land plot, it is necessary to
provide the original certificate of the financial
service confirming payment of tax for the pur-
chase of the land plot, and a certificate from the
territorial community on non-use of the right of
pre-emption.

The list of documents required for the pro-
vision of property rights registration services in
Germany is quite short. Even the purchase and
sale agreement does not need to be provided
to the person providing services for the regis-
tration of real rights to real property, since ac-
cording to German law it is not essential for the
transfer of ownership rights. This is explained
by the key role of the notary in the execution of
the transaction.

After checking the documents, the autho-
rized person of the land court provides services
for the registration of real rights in the land reg-
ister. Note that a candidate for the position of
registrar of real rights of the land court in Ger-
many does not necessarily have to have a legal
education. According to the fact of registration,
both parties to the transaction receive a notifica-
tion. In the event that the payment for the newly
purchased real estate has not yet been made by
the buyer, a preliminary record of the transfer of
ownership in favor of the buyer is possible. This
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guarantees his rights to purchase the real estate
[10, p. 107].

In the Czech Republic, services for the regis-
tration of real estate rights and related property
rights are provided through local cadastral au-
thorities subordinate to the Czech Office of Ge-
odesy and Cartography. The general principle of
the emergence of real estate rights is also provid-
ed for in Czech registration and civil legislation.
Registration of real estate rights is implemented
in several forms: by making an entry in the reg-
ister book, or by means of a mark or note, each
of which has its own procedure for implementa-
tion, determined by law. In this case, the right of
ownership and other real estate rights are subject
to registration only in the form of an entry, and
the imposition of restrictions or encumbrances
on real rights, as well as their removal, is entered
in the register book in the form of a note.

According to Czech legislation, the decision
of the registration authority to refuse state regis-
tration of real rights can be appealed to a higher
authority - the Czech Cadastre Office. This right
is also guaranteed by Ukrainian registration leg-
islation, unlike Russian legislation, where the ap-
peal of registration actions or inaction of the jus-
tice authorities (according to Russian legislation,
the registration of real estate and transactions
with it is entrusted to the justice authorities) is
carried out exclusively through the judicial pro-
cedure.

Let us pay attention to how liability for of-
fenses in the field of cadastre management is es-
tablished in the Czech Republic. The legislator
provides for liability exclusively in the form of
fines for violation of the deadlines for entering
information into cadastral records, failure to no-
tify the applicant of information upon his request
regarding property registration records, and for
providing false information regarding real estate.

Let us pay attention to how liability for of-
fenses in the field of cadastre management is es-
tablished in the Czech Republic. The legislator
provides for liability exclusively in the form of
fines for violation of the deadlines for entering
information into cadastral records, failure to no-
tify the applicant of information upon his request
regarding property registration records, and for
providing false information regarding real estate.

The main source of information regarding
any real estate in the Czech Republic is the ca-
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dastre (Katastr nemovitosti’) - a computer sys-
tem where all land plots, buildings, apartments,
non-residential premises (including unfinished
ones), their geometric dimensions, area and loca-
tion are registered. The cadastre indicates own-
ership rights and other property rights, and re-
cords personal data of owners and co-owners. In
the cadastral office, anyone can obtain an extract
with information about the real estate object of
interest, having paid a stamp duty of 100 Czech
crowns [8].

In Italy, there is a special authorized person,
called the custodian of the land register, who
keeps this documentation. He is responsible for
keeping several books to record various transac-
tions, for example, the book of registration of
court decisions on the basis of which real rights
to real estate arise. Registration in the land reg-
ister includes agreements on the transfer of
ownership of real estate, real estate lease agree-
ments concluded for a period of more than ten
years and other agreements that become effec-
tive against third parties after the relevant entry
is made. Anyone has access to the information
contained in the land register. Upon request by
an interested party, the custodian of the land
register is obliged to provide a copy of the rele-
vant entry from the land register. Moreover, the
land register itself is available for inspection by
any interested party.

Every real estate unit in Italy is subject to
registration with the Real Estate Registry (Con-
servatoria dei Registri Immobiliari). From here
you can get information about the owner of the
property, its cadastral value, exact area, and also
learn about the possible debts of the owner. After
signing the final deed of sale, the property must
be registered with the Conservatory of Real Es-
tate Registration within two months.

The French system of registration of real
rights does not provide for a land register in the
usual sense, because the key element in this sys-
tem is not the land plot, but the transferee. The
register books, where records of real estate rights
are stored, are grouped on sheets accessible to the
owner, and are known as “Mortgage books”. In
France, in each judicial district there is a special
office “Conservation des hypotheques” (“Mort-
gage Storage”), where all formalities and actions
related to the registration of real rights are car-
ried out and centralized.

Thus, world experience shows that in order
to effectively protect the rights to real estate of
both private individuals and the state, it is neces-
sary to create a single formal registration system.
It should guarantee the reliability and transpar-
ency of the provision of services related to the
circulation of real estate. Summarizing the above,
we come to the conclusion that state registration
of real estate and rights to it is an objectively im-
portant legal mechanism. It guarantees public
verification of real estate transactions, contributes
to the stability of civil circulation and proper ac-
counting of real estate. The emergence and de-
velopment of the system of state registration of
real estate and rights to it were the result of the
evolution of the legal regime of real estate and
are critical for the functioning of civil circulation
of real estate.

Thus, as you can see, in most countries of the
world, state registration is a legal act of recogni-
tion and confirmation by the state of the fact of
the emergence, restriction (encumbrance), trans-
fer or termination of rights to real estate. The es-
sence of state registration is not the issuance of
any legal document, but the performance of cer-
tain actions aimed at entering data on real rights
into the relevant register in order to streamline
real estate circulation.
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FOREIGN EXPERIENCE OF
THE ACTIVITIES OF PUBLIC
ADMINISTRATION BODIES IN THE FIELD
OF STATE REGISTRATION OF PROPERTY
RIGHTS TO REAL ESTATE

The scientific research focuses on the analysis of in-
ternational experience in the field of providing services
for state registration of real estate rights. A qualitatively
new legal system of relations between the authorities and
citizens - the partnership regime - is a key feature of a
democratic state, which necessitated the need for a com-
prehensive reform of administrative procedures in the
country, wstitutions of Ukrainian administrative law.
The practices of a number of countries were considered:
the USA, Bulgaria, Poland, the Czech Republic, Swit-
zerland, Italy, Spain, Germany, France, Australia and
others. Based on the resulls of the analysis of world ex-
perience, the conclusion was formulated that i order
to ensure effective protection of real estate rights of both
individuals and the state, it is critically important to de-
velop and implement a unified registration system. Such
a system should guarantee a high level of reliability and
transparency in the civil circulation of real estate.

The study of world experience allows us to assert
that for the effective protection of real estate rights of
both individuals and the state, 1t is critically important
to create a single formalized system of registration of ser-
vices. Such a system will ensure the veliability and trans-
parency of all real estate transactions.

Strategies for implementing foreign experience have
been identified to improve the work of public administra-
tion bodies of Ukraine in the field of state registration of
real estate rights.

In the vast majority of countries, the registration sys-
tem 1s divided into two key components: the cartographic
part - plans containing data on the boundaries of own-
ership, administrative demarcations, the mathematical
basis of the plans (coordinate systems, geodetic points),
the cadastral number of the plot, the main elements of
the terrain (buildings, roads, hydrography, forest areas,
etc.); the documentary component - the cadastral identi-
fiex; the registration number in the register of real estate
rights, the postal address, the owner’s code, information
on the grounds for the emergence of the right of owner-
ship and its restrictions. The data in the system are orga-
nized taking into account the land plot, the name of the
owner or a combined approach.

Keywords: service, real estate, register; state regis-
tration of property rights to real estate.




