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Y cmammi ananizyemovca doceid €C ma
CIIA  wodo epecynrosanus npag na SUHAXO-
ou ma it 00’cxmu npas IB, cmeopeni cninvy-
HO CMOPOHAMU HAYKOBO-00CLIOHUX NPOEKMIS,
posenanymo nidxoou 00 00208ipHO-NPaAGOEO20
81000padNCEHH A KOMNILEKC) NOG AZAHUX 13 CNILb-
HUMU BUHAX00AMU NUMAKHD: HADYMMA | nepe-
daua maxux npas, epeynr08aAHHA NUMAHD NO-
wupenns inPopmayil w000 MaKUX SUHAX0018
cmoponamu, 00MPUMaAnnA KoHPIoenyitinocm,
nepeoana npas ma BUKOPUCMAHHA MA 6NPOLa-
0ocennA Maxux 00°6€xmie mpemim cmoponam,
Y320001CeHH AL NIOX00I8 OO0 BNPOBAONCEHHA T KO-
mepuianizayii maxux OI1IB mowo. Busnaueni
CNIADHL pUucu ma 6IOMIHHOCME Y 8Pe2yLI068anHl
npas na cninoni sunaxoou ¢ €eponi ma CIIA;
MAKONC 3ANPONOHOBANT PeKoMendayil i3 epe2y-
N06aAHHA CNINvHUX npas IB wna pesynvmamu
HAYK0B0-00CIOHUX NPOEKMIB 34 YUACMIO Ha-
YK068UI8 YKpainu.

Kniowosi cnosa: d0oeo6opu y ciepi nposeden-
HA HAYKOBUX 00CHIONCeHd Ma Po3pobox, npasa
HA CNILOLHL BUHAXOOU, Y2004 KOHCOPUIMY, 3a-
XUCM NPag THMELEKMYALbHOT BLACHOCIE KA pe-
3YALMAMU HAYKOBUX NPOEKMIE.

ITocranoBKa mpobaemu

Y HpO€EKTax 3 HAYKOBUX /JOCAIAKEHB 1
PO3pOOOK CTBOPIOETHCA HOBA IHTEAEKTYaAb-
Ha BAQCHICTb KOKHHUM 3 BHUKOHAaBI[IB IIpPO-
€KTY — CIIIABHO 9H OKpeMo. Y jJoropopax 3
AOCALAKEHBb 1 pO3pOOOK, sKI YKAAZAIOThCS
PIHAHCYIOUOI0 CTOPOHOIO 3 KOMaHJOIO MpO-
€KTY (rpaHTOBa yroga) a0 y4acHHKaMH IIpo-
€KTY MIK coboio (yroja KOHCOpIIiyMy), IpaBa
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IB Ha pesyabratn npoekry (Hosy IB) girko
BU3HAYEHI 1 3aKpillA€HI 32 BIANOBIAHUM BH-
KOHaBIlEM. Y CTaTTi PO3TAAHYTO Ha IPHUKAAJl
€C ta CIIA nuTaHHS BU3HAYEHHS 1 PO3IOAI-
Ay 1paB i 060B’A3KiB 1040 CIiABHOI IB, KoAn
HEMOKAMBO BU3HAYUTH BHECOK Y CTBOPEHHSA
Hosoi IB xoxn0i ctoponn okpemo. lle € ak-
TyaAbHUM /JASl YKpaiHH, ajKe BIACYTHICTD y
YUHHOMY 3aKOHO/aBCTBI Y4iTKOTO i JeTaAbHO-
IO PEryAIOBaHHS BIZHOCHH IHTEAEKTYaABHOI
BAACHOCTI KIABKOX 0cib Ha oguH 06’€KT 1IOPO-
AKYE Y HPAKTULI I[IAHMH KOMIIAEKC IIPOOAEM-
HHX IIUTAHb: BOHU CTOCYIOTbCS IIPaBOMIpHOC-
TI BUHUKHEHHS CIIABHUX IPaB, BU3HAYECHHA
KOAQ iX cy6’€KTiB, 3MicTy 1 chpepH aii, HOpAJKY
3/1fICHEHHSA, YMOB PO3MOJINY BHHATOPO/H.

PesyAabTaTH aHaAAiI3Y

HayKOBHX IyOAikamiii
B ykpaiucepkifi ~ HaykoBIl AlTepartypi
IOPUAUYHHUM ACHEKTaM CIIABHOI BAACHOCTI
Ha OIIIB npucssaueno He Tak 6arato mpars,
1 AHIIE A€AKlI 3 HUX MOKAHUBO BIAHECTH A0
HAaYKOBO-TEXHIYHOI AISIABHOCTI: TaK, po3-
IASIZAIOTh NUTAHHA CHiAbHOI IB y cimeiino-
My mpasi [1] ak o6’ekty cmiAbHOI cymicHOI
BAACHOCTI IOAPYKKSA, TEOPETUIHI ACIEKTH -
(H. Apxkina [2], I'aspuros €.I1. [3]). Kpim
IIbOTO, OKPEMi acleKTH IUX BIJHOCHH PO3-
rasgarucsa y npanax C. byruik-CisepcbKoro,
B. Kpusknu, 10. Moiiceenko, M.®eanepa [4] B
KOHTEKCTI IHIIUX IMBIABHOIIPABOBUX BI1JHO-
CHH 1 CIIeI[laAbHUX KaTeropiii nmpasa iHTEAEK-
TyaAbHOI BAACHOCTL. B iHO3eMHIH AiTepaTypi
6iAbIIE yBarW HPHAIAEHO JOTOBIPHO-IIPABO-




Hllaxé6azan K.C. - llpaBa Ha BHHAXOJH, CTBOPEHI clliIbHO CTOPOHAMH AOrOBOpPY...

BOMY BIIPOBA/KE€HHIO IPHHIIUITY CIiABHOI 1B
(cTaTTi, MATOTOBAEHI IOPHAUYHUMH PipMa-
mu [5,6,7], npukAagu POpPMYAIOBAHb BigIlO-
BiAHUX cTareil yrog [8,9], muTtanHsa AlnjeH3Y-
BAHHA BHHAXO/IB y CHiABHIN BAacHOCTI [10],
CTaTTI MIOZ0 HEAOAIKIB IOAIOGHOrO peKUMYy
BAacHocTti Ha o6’extu IB[11, 12]).

Mertolo cTaTTi € BU3HAYEHHA HASBHHUX Y
€ppomi ta CIIIA nigxoA4iB 040 BPETyAIOBAH-
HS IIpaB Ha BUHAXOAU Ta iHmI 00’€KTH IIpaB
IB, cTBOpEHI CIIIABHO CTOPOHAMU HAYKOBO-Z40-
CAIZHHX ITPOEKTIB; IMIOA0 JAOTOBIpHO-IIPABO-
BOTO BIZOOpA/KEHHSA KOMIIAEKCY IOB’SA3aHHX
i3 CIIABHHMH BHHAXOJAaMH ITHTaHb: HAOyTTs
1 mepejada TaKUX IPaB, BPETYAIOBAHHA ITH-
TaHb IONUPEHHA iHpopMmamii moJ0 TaKHX
BHHAXO/IB CTOPOHAMH, JOTPHMAHHA KOHPI-
AEHIIIHHOCTI, IIepejada pas Ha BUKOPHUCTaH-
HS Ta BIPOBAJAKEHHA TaKUX O0’€KTIB TpeTiM
CTOPOHAM, y3rOJKE€HHA IIAX0A1IB II[0J0 BIIPO-
Ba/KEHHs 1 KoMmepuiaaizanii takux OIIIB
Tomo. BuzHaveHi cliAbHI pucH Ta BiAMIHHOC-
Ti Y BPETYAIOBAHHI ITPaB Ha CIIABHI BUHAXOAH
B €Bpori ta CIIIA; TakoK 3aIIpOIIOHOBAHI pe-
KOMeH/aIlii 13 BPEryAIOBAHHS CIIABHHUX IIpaB
IB Ha pe3yAbTaTH HAYKOBO-JOCAIJHUX IIPOEK-
TiB 32 y4aCTIO HAayKOBIIB YKpaiHu.

Bukaaa oCHOBHOro MaTepiaAy

PosraaneMo crnouyaTrky mpakTuky €EBpo-
neticekoro Coio3y o0 BperyAloBaHH:A IH-
TaHb CIiABHOI BAacHOCTI Ha IB y gorosopax
3 gocAigxens i po3pobok (dorosip JAP) Ha
npukAagi PamroBux nmporpam €C 3 HayKOBHX
AOCALAKeHBb Ta iHHOBanii «I'opusont20202>»
Ta «I'opu3oHT €BpOnar.

3araabHe INOAOXKeHHS MogeabHOI rpan-
ToBOI yroau Pamkosoi nporpamu €C g0CAi-
AK€Hb Ta IHHOBamii «['opnusonT €Bpomna» Bu-
3HAYae, 1110 IIpaBa Ha PE3YAbTaTH IPOEKTY, Yy
ToMy 9ucAi npasa Ha OIB, crBopeHi B pe3yAb-
TaTl IPOEKTY, HAAEKATh CTOPOHAM IIPOEKTY
(ct.17) [13].

BiAbII f€TaAbHO IIOAOKEHHA 111040 1B BU-
kAageHi y JoaaTky 5 «lHTeAeKTyarbHA BAAC-
HICTBb» 40 I'PAHTOBOI YyroAH, y sKiii 3a3Hadya-
€TLCA: y pasi, AKIIO pe3yAbTaTu OyAH OTpH-
MaHi gBoMa a60 GiAbIlle MTapTHEPAMU CIIABHO
Ta BIACYTHA MOKAUBICTH YITKO PO3AIAUTH
BHECOK KOKHOI CTOPOHH a60 BU3HAYMTH KOH-

KPETHI PE3yAbTAaTU JAS IOJaHHA 3aABKH Ha
OXOPOHY IIpaB, I'paHTOBOIO YyroZ010 BCTAHOB-
AIOETBCSI TIPABO CIIABHOI BAQCHOCTI Ha Taki
PEe3yAbTATH.

B Yroai Takox nepegbadeHo, IO AKIO
IHIIIE HE BCTAHOBAEHO YT0A0I0 a00 1HIIUM A0-
rOBOPOM, KOK€H CIIIBBAACHUK MOK€ Ha/JaTH
HEBHUKAIOYHI AlITeH3II TpeTiM ocobaM AAs BH-
KOPHCTAHHSA CIINABHUX PE3YABTATiB (OJHAK,
6e3 mpaBa Ha CyOAiI€H3YBAHHA) 3a YMOBH,
IO BiH IIOIIEPEAUB IHIIHX CIIIBBAACHHKIB 3a
45 AHIB A0 MOMEHTY YKAaJaHHSA JOTOBOPY.
ITpu poMy iHIII CIIBBAACHHKH MAIOTh ITPABO
Ha CIPaBEJAUBY Ta OOIPYHTOBAHY KOMIIEHCA-
mito. (AogaTok b «YMosu moao 1B»).

Axmo nepes6a4a€TbCA CTBOPEHHS CIIAB-
HUX PE3yAbTATiB, 060B A3KOBUM € JO/JaBAHHSA
A0 IeploAUYIHHX 3BITIB 3a HPOEKTOM Ilepeai-
Ky IIpaB BAQCHOCTI Ha HUX (results ownership
list). ¥ pasi HAABHOCTI CIABHOI BAACHOCTI, YCi
CHIBBAAQCHUKHU IIOBHHHI OyTH IlepepaxoBaHi,
HaBITh SKIO A€sAKl 3 HUX HE € YANeHAMHU KOH-
copuiymy. Y I'paHTOBIiil yrogi Takox 3a3Ha-
YEHO, IO AASI PO3MOJIAY HpaB Mixk co6010,
YYaCHUKH IPOEKTY A0 Hignucanus I'panTosoi
yroAu 3 EBPOKOMICIEI0 YRKAAAAIOTD 002081 KOH-
copyiymy, e nepes6a4€HO MOKAUBICTh BPETy-
AIOBATH PEKUM CIIABHOI BAACHOCTI 3 OlAbII
AETAABHUMH, aHIK 3aKpIIAEHHMH B YT0Al
IIOAOKEHHAMH, 30KPEMa, CTOCOBHO TOTO, YU
noTpibeH A03BIA BiJ CIIIBBAACHHKA Ilepe/] BH-
KOPHCTAHHAM CIIABHUX PE3YABTATIB; MOPA-
JAOK PO3IOJIAY A4OXOZIB; Pi3HHUI MiK KOMep-
[IHUM T4 HEKOMEPUIHHUM BHKOPUCTAHHSIM
PE3YABTATIB; CHEIIIAABHOTO PEKHMY CIIABHOI
BAQCHOCTI HAa PE3yAbTaTH, PO3pOOKa AKHUX Ije
TIABKU HepegbavdaeTbcs.

AAs pe3yAbpTariB, sIKI 3HAXO4UTHUMYTh-
€Ay CHIABHIA BAQCHOCTI KIABKOX YYaCHHUKIB
KOHCOPIIiyMY, PEKOMEH/JOBAHO 3aKPIIIUTH B
JAOTOBOP1 KOHCOPIIIYyMY YKAQ/JE€HHS OKPEMOTO
AOTOBOPY 31 CHIABHOTO BOAOJIHHSI IIpaBaMH
BAACHOCTI Ha PE3YABTATH (CHIABHOT'O BHKO-
PHUCTAaHHS PE3YAbTATIB IPOEKTY), AKI MAIOTh
BignoBigatun 3000B’A3aHHAM 3a I'paHTOBOIO
yrogoio 3 €Bpomnelicbkolo Komici€io [14].
Kpim Toro, Takuii gorosip Mo:xe repegbadaru
nepeJaHHsA MpaBa BAACHOCTI HA Pe3yAbTaTH
O/HOMY 13 CIIIBBAACHHKIB ab60 HaBiTh TpeTii
ocobi, AKIIO Taka Iiepejada BiAINOBigae 3a-
raABHUM yMOBaM, BHKAaJeHUM y I'panTOBIiit
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yroJi Ta A0roBopi KoHcopuiymy. Pesyabrarn
MPOEKTY MOIIHPIOIOTHCA TaKOXK 3TiJHO 3 BH-
MoTaMH YTogH KOHcopIiymy. [15]

Orxe, MOKHA BUJIAUTH HACTYIIHI IIPHUH-
IIUITH PEKUMY CIIABHOI BAACHOCTI HA PE3YAb-
TaTHU NPOEKTIB PaMKOBHX mporpam:

1. Ilepedava npasa 1B

Benediniapu (y4acHHKH IIPOEKTY) MO-
AKYTh epejasatu npaso 1B Ha cBoi peayabTa-
TH 32 YMOBH, IO I1€ HE BIIAMBA€ HA BUKOHAH-
HA iXHIX 3060B’43aHb 3a 'paHTOBOIO yrogoio.
ITpore 6Genediniapy MOBUHHI IEPEKOHATHCS,
o ixHI 3060B’A3aHHA CTOCOBHO PE3YAbTAaTIB
6yAyTh 3aCTOCOBYBATHCH /JO HOBOTO BAACHUKA
1 mo 1eil HOBUI BAACHUK IepejacThb iX NpH
HACTYITHOMY TpaHcpepi (BKAIOYMBIIH iX JO
CBOIX JOMOBAEHOCTEHl 3 HOBHUM BAACHHUKOM).
3060B’A3aHHA, AKI TOBUHHI OyTH MOMIMpeHi
HA HOBUX BAACHHUKIB, CTOCYIOTBCH, Y TOMY YHC-
Al, 1 30060B’A3aHb OO JOTPUMAHHSA PEKUMY
CIIABHOI BAACHOCTI.

2. YMo8U KOPUCMYBAHHA 00 €KMAMU CNINOHOT

IB

2.1. Ilpasa xopucmysanns. /Joropopu mpo
CIIABHE BOAO/JIHHA 3a3BHYail HAZAlOTh KOXK-
Hiil CTOPOHI HeoOMe)KeHe IIPaBO Ha KOPUC-
TyBaHH#A cruinpHOIO IB. fAxmo, ognak, obme-
JKEHHS Ha BUKOPUCTAHHA OJHIEI0 CTOPOHOIO
6yAyTh HeoOXiJHI, BUXOAAYHN 3 IHTEpeECiB iH-
MIUX MmapTHepis, abo Bukopucranusa IB y mo-
AAABIIHA AOCAIAHULNBKIN AISAABHOCTI, MOKHA
nepes6a4uTH BapiaHT 3 HAJaHHAM B3a€EMHHX
0OMEKYyBAABHHX YMOB IIIOAO BHKOPHCTAHHS
PE3YABTATIB.

2.2. Ipasa euxopucmanns. /lorosip mpo
CHIABHE BOAOJIHHS Ma€ TAaKOK BHU3HAYATH
YMOBH, 3a IKHX KOK€H CIIIBBAACHUK MOKE IIe-
peAaBaTH, AIJ€H3yBATH Ta BUKOPHCTOBYBATU
cuinpHy IB. Taka gisgAbHICTD MOKe 3A1iiCHIO-
BAaTHUCS K 3a 3ro40I0 IHIIHUX CTOPiH, Tak 1 6e3
Hel, 3aAekHO Big iHTepeciB maprtHepis. llle
O4HE BAKAHMBE IHTAHHA, IIPO sAKE IMapTHEPU
IIOBHHHI JOMOBHUTHCA 3 CAMOTO IOYATKY,— Iie
KOMIIEHCallifl, Ky OTPUMAIOTh 1HIII HapTHe-
PH 32 BUKOPHUCTAHHA CHIAbHOIL IB.

3. Ynpasninna cninvruoro IB. YHpaBAiHHA
cuinpHOIO IB crocyerscs migTpuUMKH Ta 3a-
XHUCTY PE3YABTATIB, CTBOPEHHX Y CHIABHOMY
npoekTti. OTke, y gorosopi Mizk CtopoHamu
Ma€ OyTH pO3’SICHEHO, AK CHIBBAACHHUKH IIO-
BHHHI BPETYAIOBATH PEXKUM KOH}IgeHIIHHO]
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iHpopmMarii, a TaKOK MUTAaHHA OXOPOHU IIPaB
IB Ta 3axucTy Big MOpPYIIEHD.

3.1. Baxucm npas inmenexmyanrvnoi eracroc-
mi. KO BUTpATH HA 3aXUCT Ta HiIATPUMKY
IpaB iHTEAEKTYaABHOI BAACHOCTI MOKYTb I10-
PIBHY PO3MOJIAATHCSA MIK CIIABHUMH BAAC-
HHKAaMH, CTOPOHU BCE€ IIl€ ITOBUHHI JOMOBH-
THUCA: IK CTBOPEHA IHTEAEKTYaAbHA BAACHICTD
6yae 3axHIeHa; KOAU 3aXHCT 6yse OTpUMAHO
Jepes MOoJaHHA 3aABOK Ta PEECTPAIiio; AKa
CTOpOHA II0JaBaTHMeE 3asABKy, fIKa CXeMa J0-
TPUMaHHA NpoleAypHu (HApUKAaj, K MPH-
3HAYUTH IHIIOTO YYACHHUKA IPOEKTY AAA IIO-
JAAHHA 32ABKH 3aMICTh CTOPOHHU, AKa HE BH-
KOHYE TaKi BHUMOTH; sIKa CTOpPOHA HECTHUMeE
BUTPATH Ha 3axucT IB Ta texniune obcayro-
BYBAHHA.

3.2. Ilopywenna mnpas inmerexmyarvuoi
gracrnocmi ma mnpasosacmocysanns. CriBBAAC-
HUKH MAalOTh BHPININTH, AKa CTOPOHA Bij-
IOBIiJaTHME 32 MOHITOPHHI Ta KOHTPOAb 32
AOTPUMAHHAM IIpaB Ha criAbHY IB, a Takox
6epe Ha cebe BUTpPATH 32 BPEI'YAIOBAHHSA I10-
pylleHb, NOB’A3aHUX 3 HuUM. OCTaHHE MOXKe
BHHUKHYTH 260 4yepe3 Te, mo criabHa 1B 1o-
pymye npasa IB TpeTix cTtopin, abo uepes Te,
IO TPEeTs CTOPOHA Hnopyinye npasa IB, mo €
CIIABHOIO BAACHICTIO.

CropoHu NopiBHy HecyTb 6yab-AKi BUTpa-
TH, IIOB’SI3aHI 3 CY4OBHUM II€PECAIJYBAHHAIM
TpeTiMH 0cobaMH, AKI MOPYIIYIOTh IIpaBa Ha
cuianbay IB. Byap-siki oTpuMaHl HagXOAXKEH-
Hs 6yAyTh PO3NOJIAEHI PIBHUMU YaCTHHAMH.
CTOpOoHU CHIABHO HECYTh 6YAb-AKI BUTPATH Yy
3B’A3KY 3 IPETEH31AMH IIPO Te, 1o ciiAbHA 1B
MOpyIIy€E IpaBa TPETIX CTOPIH

4. Bubip cmopornamu 3axonodascmea ma
ropucourxyii. Ilpuauna subopy npasa, 1o
3aCTOCOBYBATHMETBCH, Ta IOPUCAUKINI ITO-
ASITa€ B TOMY, mO06 JO3BOAUTH HMapTHEpPaM
O/AHAKOBO TAYMAa4YUTH CBiii JOrosip mpo
CIIIABHE BOAOJIHHA Ta BCTAHOBHUTHU CHIAb-
Hi IIpaBUAQ y pa3i BHHUKHEHHSA CyllepedokK
Mik HUMHU. PekoMeHnayeTbcs Bubparu opuc-
AUKIIIO, KA IPOIIOHYE HAHBUIUI CTYIIHb
HEyIepesKeHOCTI, 2 TAKOK BUCOKHH pPiBEHDb
3aXHCTy Ta epeKTUBHOCTI, MOKHA BHOpaTn
6yab-AKe HalllOHaAbHE 3aKOHOAaBCTBO. Ha-
pemITi, MOKAMBO 3aCTOCOBYBATH MEXaHIi3-
MH aAbBT€PHATUBHOIO BHPIIIEHHS CIOPiB

(ADR).
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3anpoBajKeHHs
IPUHITUIIB CIIIABHOTO
IIpaBa BAACHOCTI Ha
PesyAbTaTn

I'panmosa yeoda: «sAKIO iHIIE HE 3a3HAYEHE B YLOAL PO CHIALHI IPaBa BAAC-
HOCTI, KO/KEH CHIiBBAACHUK MA€ NPABO HAAABaTH HEBUKAIOUHY ALEH31I0 Tpe-
TIM 0c06aM JAsI KOPUCTYBAHHS PE3YABTATAMH, SIKI 3HAXOAATHCS Y CIIABHIN
BAACHOCTI».

,Z[oeoszp KOHCOPYLYMY:

- 3AKPIIINCHO MOKAHBICTH (CTBOPHTH pERIM CHIBBAACHOCTI, KU Bigpi3HA-
€ThCA BiJ TOTO, IKMI 3aKpiAeHUl y I'paHTOBIl yroi 3a 3aMOBYYBAHHAM;

- BU3HAYMTH 9 IOTPIOEH JO3BIN Big CIIBBAACHHKA II€Pes €KCIIAYaTALIEIo
CIIABHHX PesyAbTaTlB

- PEKUM PO3IOAINY JOXOAIB;

- BU3HAYATH PI3HUIIO MUK PEKMMaMU KOMEPIiiHOI 1 HeKOMepIiHHOI eKc-
nAyaTanii Pe3yabTaris;

- MOKAUBICTb CTBOPUTH CHEIIANBHHI PEKUM CITIABHOI BAACHOCTI HA PE3YAb-
TaTH, PO3poOKa AKUX e TIABKH IepeA0adaeThCs;

- peXuM, AKUHI 6y4€ KOPHCHUM JASI KOPUCTYBAHH S Pesy/\bTaTaMH, AKI 3Ha-
XOAATbCA Y CIIABHIN BAACHOCTI BCIX YYACHHUKIB KOHcopulyMy,

- AAA PesyAbTaris, AKi 3HAXOAUTUMYTBCA Y CHIABHIA BAACHOCTI AMIIE KIAb-
KOX YYaCHHKIB KOHCOPIIIYMy PEKOMEHAOBaHO 3akpimutu B CA yKAageHHA
CHENIAABHOI YTOAHU 31 CIIABHOTO BOAOAIHHS MPaBaMH BAACHOCTI Ha Pe3yasb-

TaTHu.

3araaoM, gocaigxkyloun KepiBHuUITBO 13
CKAQJaHHSA YTOAH KOHCOPIiyMy, cTarTi 25-31
I'paHTOBOI yrogm Tta BH3HaHI €BPOKOMICIEID
MO/EABHI 4OTOBOPHU KOHCOpIiymy [16], Mmox-
Ha AIHTH BUCHOBKY, IO OJHUMH 3 KAIOYOBHX
MOAOKEHb TaKOi yTOAM € CaMe Ti IOAOKEH-
HA, IO CTOCYIOTbCA BH3HAYEHHA MEXAHI3MY
€(pEKTUBHOTO YIPABAIHHA CTBOPEHHA Ta BH-
KOPHMCTAHHA CIINABHUX PE3YABTATIB JOCAI-
axenb Ta OIB.

Ortixe, HABOAUMO, AKUM YHHOM ITOAOKEH-
ua I'panTosoi yroau PIT €C Bigobpasxkeni Ta
BTIA€HI B IIONOKEHHSAX JOTOBOPY KOHCOPIII-
yMmy:

5. Oxopona npas IB na Pesynvmamu npo-
exmy.

PesyAabTaTM  NIPOEKTYy HIOMIUPIOIOTHCA
arigHo Bumor yroau CA, y TOMy 9YHCAL TTOAO-
AKeHb Moo 36epeReHHa KOHPigeHIIHOCTI
1 JOTpUMaHHA CHIABHHUX npas IB. Pekomen-
ayerbest nepeabauntun y CA 060B’13KOBICTD
HoiHPOPMYBAHHS IapTHepPiB nepes Oyab-
AKUM HOIIUPEHHAM YU PO3KPUTTAM iHPOp-
Manii — 0cOOAHBO y BUIIAJKY CIIABHHX IIPaB
IB.

BpaxoByroun BaKAUBICTD I[bOTO MUTAHHA,
JAOINIABHO 3aKPIITHTH IOAOKEHHS MO0 YMOB
MOMIUpPEHHA 9yTAHBOI iHpopmamnii B CA: Ha-
NPHUKAQ/J, BUSHAYUTH HPOLIEAYPHU IMI0A0 IPO-
IjeCy IOBIZOMAEHHS IMapTHeEpIB nepes 6y b-
AKOIO 3aIINQHOBAaHOIO IyOAikamielo, abo Ha-
AAHHAM BIAKPHTOTO JOCTYIY.

Ha Bigminy Big €C, 3aKOoHOJZaBCTBOM
CIIIA 3aKpiIA€HO HPUHIUI', IO IPHU CIIAB-
HOMY BOAOJIHHI IIATEHTOM, Y pa3i BiZCYyTHOCTI
YyroAH PO iHIIEe, KOKEH 3 MaTeHTOBAACHHUKIB
MO’K€ BHKOPHUCTOBYBATH BHHAaXi/J CaMOCTIHHO
6e3 moBigoMAeHHA a00 JO3BOAY IHIIOTO ma-
TEHTOBAACHHKAa 1 6€3 BHIIAATH OCTaHHBOMY
6yab-sKOI BHUHAropoau, sIKIIO iHIIEe He IIe-
peabadeHo yrogoio cropis. Ilpore, 6yab-sike
HAJaHHA IpaB TpeTiM ocobam Mae 3/4iiicHIOBA-
THUCS IIATEHTOBAACHUKAMH CIIIABHO. CTOCOBHO
TBOpiB, 3akoH CIIA «ITpo aBTOpCHKE IIPABO»?
TAKOK BU3HAYAE MOKAUBICTb HAOYTTS CIIAB-
HHUX aBTOPCBHKHX IIPAB.

HapegeMo  HpHKAAJ  BPETYAIOBaHHA
cuiAnpHEX npas IB nmpwu nmposegenni /P, mo
(PlHAHCYIOTBCA JAepskaBolo, y gorosopax Ha-
I[IOHAABHOTO 1HCTUTYTy OXOPOHH 3/0pPOB’S
(NIH), axuii Hagae rpaHtu ¢eseparbHUM
yCTaHOBAM, MEJUYHHUM 3aKAajaM, YHIBEpCH-
tetaM [17] depes yKAaZaHHS IPAHTOBUX YIOJ
Ta yrojg mpo coiBpobiTHuITBO (grant and
cooperative agreements). NIH 3acrocosye
AEKIABKA BapiaHTIB MOJEABHHX JOTOBOpPIB Y
3aA€KHOCTI BiJ PO3IOJAIAY BUTPAT. Y MO/JEAB-
Homy Joz2060pi misc Yemanoeorw cucmemu NIH
ma xomnaniero [18] nepeabadeHa MOKAUBICTD
CTBOPEHHA i/ 9ac GyHAAMEHTANBHHUX JOCAI-
AKEHb CIIABHOIO BHHAXOAy. Y JOroBopi 3a-

! 3Begenns 3axonis CIIA (§ 262 posiry 35)
2 3Begenns 3axonis CIIA (§ 201 pasginl7 «ABropchke
paBo»).
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3HAYAETHCA, IO B3AEMHI IHTEpecH YCTaHOBU
Ta KOMIIaHIl 11040 MATEHTHUX IPaB IOAATA-
I0Th y TOMY, mo6 3a6e3MeYynuTH HMIBUAKY KO-
Mepuiaaizamnio Bunaxoay.’ [Ipasa Ha BUHaxo-
AH, CTBOpPEHI IpaljiBHUKAMHU OJHIET i3 CTOpIH,
Hanexath 1ie€i Croponi. Ilpu crBopenHni B
PE3yABTATI CHIABHOI Ipalli MpaiBHUKIB CTO-
PIH BUHAXOJIB, JAHHUX Ta MaTepianiB — mpasa
IB Ha Taki pe3yAbTaTH HaAe€KaThb CTOPOHAM
cninpHO. CTOpOHA, NMpaIliBHUKAMH AKOi CTBO-
peso OIB, nosigoMAsie iHmIN 1HPOpMAaIiO
IO CTBOPEHHA Ta IAAHIB IOJaHHA IAaTEHT-
HUX 325BOK.

3TriZHO 3 MOJAEABHUM JOTOBOPOM CTOCOB-
HO CIIIABHHUX BHUHAXOJiB — IIPOMHCAOBHII (iH-
IIMi) mapTHEP YCTaHOBH MAaTHUME IIPABO IO-
JAAHHSA 3aABKY Ha CHIABHUM BHHAXi/g Ta Mae
HOBIJOMUTH HIPO Iie YCTaHOBY 3a34aNETiJb.
Axmo naptaep 1poro He 3po6uTh, 260 MOBI-
JAOMHTB, IIIO He nepejbadae NOoJaHHA 3aABKH,
IIPABO MOJaHHA 3asABKH OTPUMYE Y CTaHOBA.

B ymiBepcurerax CIIA, 3aspuuaii, gie
3araAbHHMIl TPUHITUII: MOKAHBICTH CIIIABHHX
npas Ha IB, akmo IHIIIE HE 3A3HAYEHO B yroz[i
MIK CTOPOHAMHU JOTOBOPY.

Taxk, y IHoaituni 1B YuiBepcurery Kaim-
cod (Imaiama) BU3HAYAETHCSA, IO CIIAbHE
IIPaBO BAACHOCTI 6yse ICHYBAaTH y CHIBPO3-
pPOOHUKIB, AKIIO MK HUMH He OyAO YKAa-
AEHO TONEPEJHBO MHUCbMOBY yrogy (cr.5 (b)
IToAiTukm). fKmo croiBpobITHUK YHIBEpCH-
TeTy (6yab-sKa ocoba, Ha AKY MOIHPIOETHCS
ais ITonaituku 1B) 6epe yuacts y pospobui
CHIABHOTO BHUHAXOAy Pa3oM 3 Ipe/JCTaBHU-
KaMU 1HIIOI YCTaHOBH (KaMIIaHii), TO yHiBep-
cuter OyJe cmiBBAACHUKOM nipas IB Ha meii
BHHAXi/J pa3oM 3 iHIOoI0 ycraHoBoio (cT.1 (d)
Aoaarka 4) [19].

3 Takum ynnoMm, Kamnania "Hagae Ycranosi NIH Bu-
KAIOYHY AIII€H31I0, IO BKAIOYAE IPABO CYOAilleH3Y-
BAHHS BiAIIOBIAHO 40 IlaTeHTHUX IPAB - HA BUTOTOB-
AEHHSI, BUKOPHCTAHH, IPOJAK Ta HPOIO3ULIIO HPO-
AaBaTH Ta IMIOPTyBaTH OyAb-fKe ICTOTHE BTIAEHHS
ITaTeHTHHMX IIpPaB, 4 TAKOXK NPAKTHKYBATH Ta 3aCTOCO-
ByBatu Oy/Jb-AKi IpoIiecu, BKAIOYeHI Ao IlaTeHTHHX
npas. Ypsaj Mae 6e310BOpOTHE, GE30IAATHE, OIAA-
4YeHe MPABO 3J4iHCHIOBATH Ta PEaAi30BYBAaTH HATEHTHI
IIpaBa y BCbOMY CBITi caMOCTiliHO a60 Big CBOTO iM€EHI Ta
BiJ iMeHi 6Y/b-AKOT0 IHO3€MHOTO YPAAY YU MIKHAPOJ-
HOI opraHi3anii BiATIOBIZHO 40 6yAb-AKOro iCHyI0OYOTO
Yi MaibyTHBOrO AOrOBOPY YU YIrOAH, CTOPOHOIO SAKOI
€ Ypsaga CHIA.
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Y BammuHrroucekomy yHisepcureti B ITo-
Altuni 1B HaBeAeH] BUIIAgKH, KOAU YHIBEPCH-
TeT HabyBa€ CIIABHUX IPaB 3 HAPTHEPCHKU-
mu ycranosamu [20]. I1pu nbomy yKAagaoTh-
€S MIKIHCTUTYIIHHI yTOAU, AKIIO:

- JAOCAIZHMKAMH YHIBEPCHUTETY Y CIIiB-
nparii 3 JOCAJHUKAMHU 1HIIOI YCTAHOBH CITIAb-
HO CTBOPEHO BUHAXIJ;

- JOCAIZHHMKH IIPaIIOIOTh 3a CyMICHH-
IITBOM y BammHITOHCHKOMY YHIBEPCHTETI Ta
IHIIIH yCTAHOBI;

- JOCAIZHMKH pPO3modYarw pobory, mo
IpU3BEAA 4O CTBOPEHHA BHHAXOAY B OJAHIN
YCTAHOBI, a IOTIM IepeHIIAHn Ha PoboTy A0
YVHIBEPCUTETY Ta IPOJAOBKUAU pobOTy Hagjg
BUHAXO/OM.

Y KOKHOMY 3 BHIIQJKiB — IIpaBa Ha BUHa-
X1/ HaA€KaTh CIIABHO YHIBEPCUTETY Ta IHIIIH
Ycranosu. Y gorosopi CTOpOHH IIOTOAKYIOTh,
saka CtopoHa 6yge 341{iCHIOBATH IIaTEHTYBAH-
HS Ta YIPABAIHHSA AIIIEH3YBAHHAM Ta SIK PO3-
HOAINATUMYTbCS ZOXOAH Bij AlLIEH3yBAHHS.

BucHOBEKH

JAx 6aunmo, cninbHe npaso IB BuHHKae
3a goropopoM abo 3akoHOM. CTOCOBHO JO-
roBoOpiB - y 6yab-AKiii yrogi mpo npose/JeHHs
CHIABHHUX JOCAigkeHb (Sponsored research,
Collaborative research) xoxHa cropoHa 34iii-
CHIOE CBiil BHECOK y CTBOPEHHSA PE3YABTATIB,
1m0 06YMOBAIOE iCTABH AAS HAOYTTA CIIAB-
Hux npas. Hasite y gorosopax AP, saxmo
O/4HA CTOPOHA AHIIE (PIHAHCYE JOCAIAKEHH,
YMOBH JOTOBOPY MOKYTh BKAIOYATH HAOGyTTSA
cuinpHEX 11pas IB.

Y pasi BIACYTHOCTI ZOTOBOpY - cmiAbHa 1B
BHHHUKAE 3a 3aKOHOM, AKIO ABI abo Giabiie
CTOpiH POOAATH TBOPYHII BHECOK y BHHAXIi/J
abo TBip. 3TiZHO 3 NATEHTHHUM 3aKOHO/aB-
CTBOM, HAIIPUKAQJ, CIIAbHI BUHAXIJHUKH, 32
BIZCYTHOCTI nepegadi npas, 6y4yTh criBBAAC-
HUKAaMU IIaTeHTy. SKmo Taki BHUHAXiZHHUKHU
IpaIooTh y ogHOro poborogasis, poboro-
AaBenb Moke OyTH €JHMHUM ITaT€HTOBAACHU-
KOM; AKIO BUHAXIZHUKH IPAIIOIOTH y PI3HUX
poborogasiis, octanHi 6yAyTh CIIIBBAACHUKA-
MH IATEHTY.

Hacnioxku cninvrnozo npasa 1B. HezarexHo
Bi/Z TOTO, SIK YTBOPIOIOThCA CIIABHI npasa IB,
CIIBBAQCHUKH MOKYTh YKAAQCTH YTOAY, fAKa
BH3HAYA€ NOPAJOK YIPABAIHHA CHIABHOIO 1B,
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PO3MOJIA A0XO0JiB BiA i BUKOPHCTAHHSA, IIO-
PAAOK 3aXUCTY IIPaB.

3axonodascmeo w000 cninvrHux npas IB y
CIIA Ta €Bpomi MoOXe BIAPI3HATHCH 1040
HACTYITHUX ITUTAHb: YH MOKE CIIIBBAACHHK
[IATEHTy BUKOPHUCTOBYBATH IaTreHT Oe3 3ro-
AU IHIIOTIO CHIBBAACHUKA Ta 6€e3 3BITHOCTI 1H-
IIOMY CIIBBAACHHKY 3a OyAb-fKI JOXOAHU Big
IIbOT'0; UM MOJKE€ CHIBBAACHUK IIATEHTY Iepe-
YCTYHHTH CBOIO YaCTKy B maTeHTI 6e3 3rogu
IHIIIOTO CIIIBBAACHHUKA; YU MOKE CIIIBBAACHUK
HaTeHTY HaJaTH AIIEH3110 Ha IaTeHT 6e3 3ro-
AU IHIIOTO CHIBBAACHUKA.

PekoMeHAy€EMO B3SITH 4O YBAaru HACTYIIHI
HNHUTAHHA 040 CIIABHUX npas IB mpu ykaa-
AdauHi goropopis /P: 4iTke BU3HAYEHHA IIO-
PAAKY IIOJaHHSA 3aABKU HA IIATEHTH HA CITIAb-
HI BUHAXOJAH Ta MPOIECYy OTPUMAHHS CIIAB-
HOTrO IIaT€HTY; BH3HAYEHHSA CTOPOHH, SKa
CIIAQYYE€ BUTPATHU HA OTPUMAHHS Ta MIATPHUM-
KY CIIIABHOTO IAT€HTY; BUSHAYEHHA IIEPEAIKY
npas KokHOI 13 CTOpIH 040 CHIABHOTO Ia-
TEHTY; CKAQJaHHSA IIAAHY 3J1fiICHEeHHA KoMep-
niaAizanii BUHAX0AY.
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Shakhbazian Karyna
PRACTICE OF THE EU& USA
ON REGULATION OF RIGHTS ON
INVENTIONS AND OTHER IPR
OBJECTS, CREATED JOINTLY BY
PARTIES TO THE RESEARCH AND
DEVELOPMENT CONTRACTS

Aim of the article - to analyze practice of
the EU, European countries and the USA -
regarding the regulation of rights to inven-
tions and other IP objects, created jointly by
the parties of the research projects, approach-
es to the contractual and legal reflection of a
complex of issues related to joint inventions.
There are considered the following issues:
acquisition and transfer of such rights, settle-
ment of information dissemination by parties
regarding such inventions, compliance with
confidentiality, transfer of rights to use and
to implement such jointly owned IP objects
to third parties, coordination of approaches
to implementation and commercialization of
such IPRs, etc. Common features and differ-
ences in the settlement of rights to joint in-
ventions in Europe and the USA are being
identified; also proposed recommendations
for the settlement of joint IP rights on the re-
sults of research projects with the participa-
tion of Ukrainian scientists.

Formulation of the problem. In scientific
research and development projects, new in-
tellectual property is created by each of the
project performers - jointly or individually. In
the research and development contracts con-
cluded by the funding party with the project
team (grant agreement) or the project partici-
pants among themselves (consortium agree-
ment), the IP rights to the project results
(New IP) are clearly defined and assigned to
the respective executor of the project. The
article deals with the issue of definition and
distribution of rights and obligations regard-
ing joint IP, when it is impossible to determine
the contribution to the creation of New IP of
each party separately.

In the recommendations and reports on
the settlement of joint IP rights, prepared
by the European Commission, it is recom-
mended that, under the condition of the exis-
tence of joint IP, to conclude an agreement on
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joint property rights, agreeing on the cases of
possible use in the same way as in the Grant
Agreement of the EU RP “Horizon 2020” and
“Horizon Europe” . In different EU countries,
these issues are resolved in different ways as a
result of negotiations: either an agreement is
concluded according to the “American mod-
el”, where it is established that each co-owner
has the right to use IP for commercial pur-
poses and grant licenses without reporting
to other co-owners, or it is stated that each
patent owner has the right to independently
enter into agreements with third parties re-
garding the granting of non-exclusive licenses
on the condition that the other patent owner
is paid a fee. Patent owners can grant exclu-
sive licenses only jointly. US law enshrines the
principle that in the case of joint ownership
of the rights to an invention, in the absence
of an agreement to the contrary, each of the
patent owners can use the invention indepen-
dently without notification or permission of
the other patent owner and without paying
the latter any remuneration, unless otherwise
stipulated by the agreement of the parties.
However, any granting of rights to third par-
ties must be done jointly by the patent own-
ers. So, for example, NIH applies several
variants of model contracts depending on the
distribution of costs. The NIH Model Agree-
ment provides for the possibility of creating a
joint invention during fundamental research
— the IP rights for such results belong jointly
to the parties, it is noted that the mutual in-
terests of the participants regarding patent
rights are to ensure the rapid commercial-
ization of the invention. In US universities, a
general principle also applies: the possibility
of joint IP rights, unless otherwise specified
in the agreement between the parties to the
contract. WIPO’s document on model agree-
ments in the field of IP also addresses the is-
sue of collective IP rights management; ex-
amples of the regulation of joint IP rights in
some EU member states, the USA, and Asia
are provided. The reasons for the emergence
of joint right, its consequences, the peculiari-
ties of contracts regarding the definition and
distribution of common rights are considered.
It is noted that the legislation of the EU and
US countries (often in line with the UK po-
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sition) responds differently to a number of
key questions: can a co-owner of a patent use
the patent without the consent of the other
co-owner and without reporting to the other
co-owner for any income from it; whether a
co-owner of a patent can assign his share in
the patent without the consent of another co-
owner; whether a co-owner of a patent can
license the patent without the consent of the
other co-owner. WIPO recommends taking
into account the following issues regarding
joint IP rights when concluding research and
development agreements: the procedure for
submitting an application for patents for joint
inventions, the process of obtaining a joint
patent, determining the party that pays the
costs of obtaining and maintaining a joint pat-
ent, the rights of each of the Parties regarding
the joint patent, as far as they intend to com-
mercialize the invention.

Key words: contracts in the field of scien-
tific research and development, rights to joint
inventions, consortium agreement, protection
of intellectual property rights to the results of
scientific projects.

SUMMARY

The article analyzes practice of the EU, Euro-
pean countries and the USA - regarding the regu-
lation of rights to inventions and other IP objects,
created jointly by the parties of the research projects,
approaches to the contractual and legal reflection
of a complex of issues related to joint inventions.
There are considered the following issues: acquisi-
tion and transfer of such rights, settlement of in-
Sformation dissemination by parties regarding such
inventions, compliance with confidentiality, trans-
fer of rights to use and to implement such jointly
owned IP objects to third parties, coordination of
approaches to implementation and commercializa-
tion of such IPRs, etc. Common features and dif-
ferences in the settlement of rights to joint inven-
tions in Europe and the USA are being identified;
also proposed recommendations for the settlement
of joint IP rights on the resulls of research projects
with the participation of Ukrainian scientists.

Key words: contracts in the field of scientific re-
search and development, rights to joint inventions,
consortium agreement, prolection of inlellectual
propenrty rights to the results of scientific projects.
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