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As part of the conclusion of contracts the
offer and acceptance can be made in the form
of electronic messages. This is in line with the
UNIDROIT Principles and the principles of
civil law established by the norms of civil law of
the Republic of Azerbaijan. The issue of the pos-
sibility of an automated information system to
conclude contracts on behalf of one of the par-
ties is positively resolved. Such contracts are given
unconditional legal force. To determine the legal
relationship of an electronic nature due to the pe-
culiarities that arise when concluding and execu-
ting electronic contracts online and offline, it is
necessary to carefully analyze each specific case of
concluding contracts. The problem of determining
the place of conclusion of an electronic contract
is optimally solved in the UN Convention on the
Use of Electronic Communications in Interna-
tional Contracts by analogy with the conclusion
of a contract on an aircraft or on the high seas.-
The issue is resolved using the concepts of “loca-
tion of the parties” and “time and place of sending
electronic communications”.

Key words: offer, acceptance, electronic trans-
action, electronic contract, electronic trade.

The emergence of modern means of com-
munication has significantly changed the
forms and methods of concluding civil-legal
contracts. Speed and convenience are the
main advantages of electronic document cir-
culation. In a market economy, promptness
plays an important role and has a significant
positive impact on the results of closing deals
[6, p. 48-49].

The application of new information tech-
nologies in practice challenges the legal gua-
rantee of contract work. Contracts concluded
in electronic form in various areas of civil cir-
culation have become widespread.

When characterizing electronic contracts,
it is necessary to emphasize two main points
- conclusion and implementation of the con-
tract. The issue of whether the performance
of the obligation arising from the contract is-
a transaction or not, is ambiguous in the-
science of civil law. In a number of scienti-
fic works, the fulfillment of the obligation is
known as a transaction, and this is also con-
firmed by the materials of judicial practice.
Other authors deny the implementation of
the obligation as a feature of the transaction.

It appears that implementation of an
obligation is not a transaction, neither inde-
pendent nor a series of related transactions.
When concluding a transaction, the parties
have an obligation to fulfill it, and only the
termination of this obligation leads to the termi-
nation of the transaction.

Article 329.3 of the Civil Code of the Re-
public of Azerbaijan provides for the conclu-
sion of verbal aggrement, according to that
article, agreement that may be concluded
orally shall be considered concluded where
will of person to conclude agreement is obvious
from his conduct [2, p. 117-118].

It should also be noted that until 2005,
the Article 330 in the Civil Code of the Re-
public of Azerbaijan stipulated the proce-
dure for concluding a separate transaction
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for the implementation of the contract, but
now that article has been removed from the
Code [13].

Indeed, the implementation of the main
transaction may require the conclusion of ad-
ditional transactions, but this does not neces-
sarily mean replacing the main obligation with
a series of transactions. On the contrary, it
is reasonable to conclude that from the mo-
ment of its conclusion to the moment of final
performance, the contract (including actions
aimed at its conclusion and implementation)
is an ongoing legal relationship, and only the
fulfillment of the main contractual obligation
leads to the implementation of the transac-
tion. This point is one of the bases for the di-
vision of contract law (doctrine transactions)
and law of obligations (doctrine of obliga-
tions) in civil jurisprudence [5].

Thus, we can conclude that in addition to
the conclusion of the contract, transaction in-
cludes (but is not actually a transaction):

- actions leading to the conclusion of the
contract (offer and acceptance);

- actions aimed at fulfilling contractual ob-
ligations (handover of property, performance
of works, provision of services, settlement of
transactions, etc.);

- actions aimed at changing or termina-
ting the main transaction (penalty agreement,
agreement on compensation of mutual claims,
transfer of rights, transter of debt, etc.).

All of the above belong to electronic con-
tracts, taking into account some features re-
lated to the form, method and time of con-
clusion and execution of the transaction, but
their legal essence is not the same.

The civil legislation of the Republic of
Azerbaijan determines the main provisions
on the conclusion of contracts. According to
Article 405.1 of the Civil Code of the Repub-
lic of Azerbaijan “A contract shall be deemed
effective, in the event the parties arrive at an
agreement in the required form on all of the
essential contract terms. With respect to the
subject of the contract, the essential terms
shall be those named in this Code as essen-
tial or necessary for the contracts of this type,
as well as the terms, upon which agreement
must be reached on the request of one of the
parties”. It is clear that this rule is universal
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and applies regardless of the form of the con-
tract - written or verbal, paper or electronic.
Clause 2 of that article determines that the A
contract is made by way of submission of an
offer (proposal to enter into a contract) by
one of the parties and its acceptance (agree-
ment) by the other party.

According to the Civil Code of the Repub-
lic of Azerbaijan, terms and conditions related
to the subject of the contract, terms and con-
ditions named as important or necessary for
those types of contracts in this Code, as well as
all conditions on which an agreement should
be reached at the request of one of the par-
ties are considered important [14]. Thus, the
said article defines the conditions necessary
for the contract to be considered concluded;
the stipulation on the form of the contract
creates an inextricable link between offer and
acceptance in the process of concluding the
contract. UNIDROIT provisions on contract
principles have been approved in the Civil
Code of the Republic of Azerbaijan.

As for electronic communications, the
situation does not change dramatically. The
analysis of the United Nations Convention
“On the Use of Electronic Communications
in International Contracts” and the UNCIT-
RAL Model Law “On Electronic Commerce”
concludes that the offer and acceptance in the
context of the conclusion of the contract may
be carried out in the form of electronic com-
munications.

Thus, based on the above and in accor-
dance with established practice, the following
methods of concluding contracts through elec-
tronic communications can be distinguished:

1. Posting of proposals on the Internet,
which includes all important aspects of the
contract. Here the terms of the contract are
established on the terms specified in the offer,
in which the will of the offeror to enter into
a contract with anyone who responds. In this
case, we are talking about the public (or gen-
eral) offer and its acceptance. Article 408.7 of
the Civil Code of the Republic of Azerbaijan
states that, A proposal containing all suffi-
cient contract terms, reflecting the will of the
person making the proposal to enter into the
contract on the terms mentioned in the pro-
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posal, addressed to anyone who will respond,
shall be deemed a public offer [15].

A classic case of using a public offer to
conclude electronic transactions is the con-
clusion of a purchase and sale agreement on
the seller’s website. Any person who wishes
to enter into a contract under the proposed
conditions accepts the offer by filling out the
electronic form of the contract and signing it.
As we have already defined, the country cur-
rently uses a legally established analogue of a
person’s handwritten signature - an electronic
signature.

However, this does not exclude the pos-
sibility of signing electronic contracts by other
means. According to established legal custom
on electronic information networks, credit
card numbers are often used as signatures
when concluding return agreements. Accor-
ingly, the credit card number is unique and
with its help it is possible to identify its owner
with a high degree of certainty.

The peculiarity of this method of con-
cluding an electronic contract is that there
is not always another person “on the other
side of the network”. In practice, it is not un-
common to use an automatic device such as
a coffee machine to conclude a public con-
tract. Accordingly, due to the fact that a large
number of deals are concluded on the web-
sites of online stores and various e-commerce
platforms, the conclusion of the contract and
subsequent processing in the form of an or-
der for the warehouse or a shipment order is
carried out in a computerized manner. This
cast doubt on the validity of contracts con-
cluded by automated communication systems
without the direct participation of a person,
because an obvious flaw in the will, doubts
about the will of the subject can be observed.
The reasons for such prejudice to automated
messaging systems are: the presence of errors
in the program code, the failure of the tech-
nical equipment of the system, the possibility
of gaining unauthorized access to the system,
etc.

Special articles of the United Nations Con-
vention “On the Use of Electronic Commu-
nications in International Contracts” give un-
conditional legal force to a contract concluded
as a result of the interaction of a personal and

automated message system or systems [12,-
p. 28].

Therefore, until proven otherwise, the
contract must be recognized as containing the
true will of the parties.

2. Proposalts to give offer. According to
the Civil Code of the Republic of Azerbaijan
and the United Nations Convention “On the
Use of Electronic Communications in Inter-
national Contracts”, the proposals should be
considered offers made through one or more
electronic means of information open to any-
one using information systems. These pro-
posals are considered the offers to make offer
proposals unless the offeror clearly indicates
his/her intention to be binding upon accep-
tance. The most striking example of the offer
proposals is a widespread advertising in mass
communication networks. In addition, there
may be offers to make offer proposals, such as
sending catalogs, price lists by e-mail, sending
various videos, presentation files or animated
flash cartoons, which are placed on the first
page of websites displaying various goods,
works or services.

3. Conclusion of the contract between the
parties through the classic offer and its ac-
ceptance: as a result of electronic negotiations
in person or electronic negotiations, video or
teleconference, via e-mail, etc. A person who
wants to enter into a contract sends a signed
offer to the potential counterparty. The pro-
posal is a file containing the contract text and
an electronic signature file. After receiving
the offer, the acceptor signs it and sends the
electronic signature file to the offeror or its
own version of the contract terms signed in
the same way. At the same time, the electronic
contract exists only in the form of a record on
the hard disk or other permanent storage de-
vice of the computer. After the negotiations,
the parties sign the final version of the con-
tract by electronic means, for example, with
an electronic signature.

4. Some researchers identify the fourth
type of concluding electronic contracts. It is
assumed that such agreements can be con-
cluded with each other by users of a special-
ized information network in accordance with
the rules established by the owner of the net-
work. An example of such transactions is con-
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tracts on the market of short-term interbank
loans concluded through the Reuter Dealing
electronic system owned by Reuter Limited.
The document containing the necessary con-
ditions for such a deal and confirming the fact
of its conclusion includes commonly accepted
abbreviations in the Reuter Dealing system, as
well as an informal dialogue between dealers.
Reuter Dealing system user codes and dealer
code serve as analogues of handwritten signa-
tures of the parties.

Now let’s focus on the issues of invalidity
of electronic contracts. In general, the same
arguments for invalidity are referred also
to electronic transactions as to conventional
transactions. Non-observance of the form of
the transaction does not invalidate its legal
force, except for the cases clearly specified
according to the rule established by the Civil
Code of the Republic of Azerbaijan. The par-
ties to such transaction are deprived of the
right to resort to witness statements in case
of dispute (primarily about the fact of the
conclusion of the agreement) to confirm the
transaction and its terms, but they may sub-
mit written and other evidence. Thus, in or-
der to carry out full-fledged e-commerce, the
parties must correctly implement and verity
their identification.

At the same time, non-observance of a
simple written form leads to the invalidation
of some transactions expressly stipulated by
civil legislation, for example, an insurance
contract, a guarantee contract, a loan agree-
ment.

Also, the grounds for the invalidity of elec-
tronic contracts are other general grounds
provided for in the Civil Code of the Republic
of Azerbaijan. These include the following: as
a result of abuse of power, under the influ-
ence of deception, violence, threats, a trans-
action concluded as a result of a representa-
tive of one party reaching an agreement with
another party in bad faith or a person falling
into a difficult situation, fake deal, unserious
deal, a transaction concluded by limited or
physically incapacitated person, a transaction
concluded by a natural person who does not
understand the meaning of his/her actions or
1s unable to direct them, a transaction con-
cluded under the influence of an important
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significant error, a transaction that goes be-
yond the legal capacity of a legal entity [15].

Apparently, one of the most common is-
a party’s misconception about the identity of
the counterparty and the method of conclu-
sion and performance of the contract, which
implies the mandatory application of counter-
party verification of electronic transactions.

Information technologies that can be used
during the conclusion of civil-legal contracts
in electronic form include the following: re-
mote service technologies (internet banking,
client bank, etc.); correspondence by e-mail;
use of codes, passwords, logins, SMS messag-
es.

In particular, technical devices can be:
computer; a tablet for creating a facsimile
signature; fingerprint scanner for generat-
ing electronic signature keys; smartphone;
payment terminal, etc. [4, p. 220]. When con-
cluding contracts in the Internet space, the
participants of civil contracts face a number
of problems.

First, it is the difficulty of determining the
place of conclusion of the contract. Secondly,
the problem of proving the fact of the conclu-
sion of the contract, as well as the immutabil-
ity and security of the information mentioned
in this contract. Third, the problem of deter-
mining whether the document came from the
other party. Fourth, the ability to penetrate
confidential information related to the terms
of the contract, hacking [3, p. 46].

One of the main problems arising during
the conclusion of contracts using electronic
data is the difficulty of determining the place
of conclusion of the contract. In practice, such
questions arise most often in international
private law. Their resolution is important to
determine which jurisdiction applies to the
contracts concluded and therefore to deter-
mine the applicable law in each particular
case. The conclusion of an electronic contract
in an electronic information network is trans-
national in nature and therefore falls within
the scope of legal regulation of international
private law. In electronic legal relations, this
issue does not arise only when the counter-
parties are residents of different states.

The characteristics of electronic networks
are that an offerer can post an offer on any
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network server, regardless of its geographic
location, not necessarily in the bidder’s country
of citizenship. As a rule, if the server hosting the
contract form or robot programming does not
belong to the offeror, then it does not know in
which state the contract will actually be con-
cluded. In turn, the partner can cancel recep-
tion from any state, as well as from places in
the world that are not under the jurisdiction
of any state: open seas, on board the plane.
Similar questions arise when the recipient’s
color message passes through proxy servers
that do not allow tracing the path of the mes-
sage on the network.

The concept of location is often used when
resolving conflicts related to the law applicable
to the contract conclusion procedure (place of
conclusion of the contract, location, place of
residence). The United Nations Convention
“On the Use of Electronic Communications in
International Contracts” uses concepts such
as “location of parties” and “time and place
of sending and receiving electronic commu-
nications”. Articles with the same name are
also found in the text of the Convention.-
At the same time, the fact that the parties have
commercial enterprises is particularly em-
phasized. The place of business of any of the
parties is the place designated by the other
party, unless the party making such desig-
nation alone proves that there is no place of
business at that place. However, if the party
does not indicate the place of work in the elec-
tronic contract, but has more than one place
of work, then the place, where the contract
is concluded, is considered the place with the
closest connection to the electronic contract.
It takes into account the circumstances known
to the parties or accepted by them before the
conclusion of the electronic contract or at any
time [9, p. 541].

Most electronic transactions are conclud-
ed by individuals with legal entities or with
each other. At this time, if an individual does
not have a place of business, his or her usual
place of residence is taken into account.

Also, Article 411 of the Civil Code of the
Republic of Azerbaijan stipulates that, the
place of conclusion of the contract shall be
recognized as the place of residence of the
natural person who sent the offer or the place

of legal entity if it is not directly indicated in
the contract. The mentioned article states tha-
tIn the event a contract does not contain the
place of its execution, then it shall be deemed
made in the place of the private person’s-
living or in the location of the legal entity,
which has submitted the offer [1, p. 188-189].

The Convention specifically states that any
place cannot be a place of activity according
of the following: (a) the equipment and tech-
nical means supporting the information sys-
tem used by any party in connection with the
conclusion of the contract are located in that
place; or (b) other parties may also enter that
information system [8, p. 122]. This is neces-
sary in practice, for example, to distinguish a
direct electronic contracting party from a pro-
vider with network servers or communication
lines. At the same time, the existence of this
information system for other parties is not a
reason to consider it a commercial enterprise
of one of the parties to the electronic contract.

An important innovation was Article 6.5
of the United Nations Convention “On the
Use of Electronic Communications in Inter-
national Treaties”. This confirms the real ex-
traterritoriality and transnationality of elec-
tronic information networks. The fact is that
a network server is not always geographically
located in the same state as the first-level do-
main to which it belongs. Accordingly, it has
been established that if any party to an elec-
tronic contract uses a domain name or email
address associated with a particular country,
this does not in itself establish the possibility
that his place of business is in that country
[11, p. 414]. Indeed, the same e-mail address
can be supported by several servers in the net-
work, and in most cases the opposite happens
- the same mail server has several e-mail boxes
with different addresses. Therefore, a false
impression may arise that a party’s electronic
contracting partner has a place of business in
the country corresponding to the domain suf-
fix of the party’s email address. For these and
similar cases, the Convention established the
“reserve” rule.

The above was related to the issue of de-
termining the places of the parties and their
places of work. In modern electronic net-
works, the issue of the time and place of send-
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ing and receiving electronic data, which is un-
derstood based on the methods of information
transmission, is of fundamental importance.
This problem has not yet been resolved in
the legislation of the Republic of Azerbaijan,
therefore, when describing it, relevant norms
of international special law will be used.

Article 10 of the United Nations Conven-
tion “On the Use of Electronic Communica-
tions in International Treaties” defines that,
the time of dispatch of an electronic commu-
nication is the time when it leaves an informa-
tion system under the control of the origina-
tor or of the party who sent it on behalf of the
originator or, if the electronic communication
has not left an information system under the
control of the originator or of the party who
sent it on behalf of the originator, the time
when the electronic communication is re-
ceived [7, p. 215].

Thus, in the first case, we are talking
about several information systems of electro-
nic communication, and in the second case,
it is about the transmission of electronic com-
munication within an information system that
can be used simultaneously by the sending
and receiving parties.

The time of receipt of an electronic com-
munication is the time when it becomes capa-
ble of being retrieved by the addressee at an
electronic address designated by the addressee
[10, p. 177]. An electronic communication is
presumed to be capable of being retrieved by
the addressee when it reaches the addressee’s
electronic address. This applies not only to
e-mail messages, it is also attributed to the
transfer of text files between servers, fax mes-
sages, etc.
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Pagpasnv I'ynuee - dokmopanm
xageopvr I'pasxcdoanckozo npasa baxunckozo
2ocyoapcmeennozo ynueepcumema
ITPABOBBIE ITPOBAEMBI,
CBA3AHHBIE C SAKAIOYEHHEM
H UCIIOAHEHHEM JOI'OBOPOB B
CO®EPE DAEKTPOHHOI TOPTOBAE
B paMkax 3akAlOueHHA JOTOBOPOB odep-
Ta M aKIEenT MOryT ObITh cAeAaHbl B (opme
9AEKTPOHHBIX COOOIEHHIT. DTO COOTBETCTBYET
IMpunnunam YHWU/PYA n npuHunaM rpax-
AAHCKOTO TIpaBa ONPEAEAEHHBIM HOPMAMH
IPaKJaHCKOTO 3aKOHOJaTeAbCcTBa Asepbaiig-
xKaHCKoH Pecriybauku. B MexgyHapoAHBIX
AKTax IOAOKUTEABHO PEIIEeH BOIPOC O BO3-
MOKHOCTH aBTOMATHU3HUPOBAHHOI HHPOpMAITH-
OHHOM CHCTEMBI 3aKAI0YATh JOTOBOPBI OT UMe-
HU 04HOI u3 ctopoH. Takum gorosopam npu-
Aaetca 6e3ycAoBHaA IOpHAHYEcKas cHAad. Jas

OIIpeJEACHHA IIPABOOTHOIIEHHA DAEKTPOHHO-
ro XapakTepa B CHAY ocoOeHHOCTeH BO3HHUKa-
IOIIUX IIPU 3aKAIOYEHHH U UCIIONHEHHH DAEK-
TPOHHBIX JOrOBOPOB B PEKUME OHAANH U 0f-
AalH, HEOOXOAUMO THIATEABHO IIPOAHAAHM3U-
poBaTh KasKAbLIH KOHKPETHBIA CAYYall 3aKAIO-
JeHus gorosopos. IIpobaema omnpegerenus
MecTa 3aKAIOYEHHUA DAEKTPOHHOTO JOroBoOpa
onrtuMarbHO penieHa B Kousennuun OOH “O6
UCITIOAB30BAHHHM DAEKTPOHHBIX COOOIIEHUI B
MEKAYHAPOAHBIX JOrOBOpPax’ IO AHAAOTHH C
3aKAIOYEHHEM /JOrOBOPA HA BO3JAYIIHOM CYyd-
HE UAU B OTKpbITOM Mope. Bompoc pemaercs
C UCIIOAB30BAHUEM MOHATHH “MeECTOHAXOXKJE-
HUE CTOPOH” M “BpeMs M MECTO HaIlPaBAEHUS
SAEKTPOHHBIX COOOIIECHMIT”.

KaloueBble caoBa: opepra, aKIIEIT, SAEK-
TPOHHAA C/AEAKA, SAEKTPOHHBIH JOTOBOP,
SAEKTPOHHAsA TOPTOBAS.
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