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3anpononosana cmamms NPuceauena 6u-
BUEHHI0 NUMAHHA NPABOBOT 2apanmit Ha CYOOBUL
saxucm 6 Yxpaini. Bemanosneno, wo wapas 6
YKpaini nemae peanvro WUHHUX NPABOSUX 2apa-
Ml peanizayii npasa 3acyoxnceHux Ha 36eprer-
HA 00 CYOY 3 NPUBODY 3AXUCMY CBOIX NOPYULEHUX
npas ma 3axonnux iwmepecis. Lle supascacmo-
CA 8 MOMY, WO HI KPUMIHALLHO-BUKOHABYUE, HI
KPUMIHALOHE NPouecyanvrue 3aKono0ascmeo He
MICMAMY CNEUIANLHUX HOPM, AKL O 3 ypaxyeau-
HAM 0C0OIUBOCMEN NPaB06o20 Ma PaKmuuHo20
Cmamycy ocoou, 3acyoxcernor 00 no3bagnenn s 6onl,
BCMAHOBNI0BANU NOPAOOK NO0AHHA 00 C€YOy ma
Dpo3ensy cYoom cxape 3acy0rcenux ocibo na pruen-
HA, 0wl 0e30LANGHICID CYO'EXMIE BAAOHUX NO-
gHosagceny. Kpuminanvro-euxonaguuti Kodexc
He MICTUMb YimKol ma 0emanrviuol npoyedypu
nodanna ma posenady cxape sacyoxcenux. Kpim
Mo20, Y HOOMY He nepedbaueno npasosux apar-
Mt 3a0e3neuenn s NPUHUYUNY PI8HOCIE CMOPIN.

ITocTranoBKa Ipo6AeMH

HaifBaKAMBIIINIM TOKa3HUKOM BHCOKOTO
CTyIIEHSA A€MOKPATHYHOCTI Ta ITMBIAI30BAHOCTI
Cy4acHOI JA€p:KaBH € 3aKPIIIACHHSA B YUHHOMY
3aKOHO/ABCTBI IIMPOKOI CHCTEMH IpaB i CBO-
604 AlogUHU 1 rpOMajAHUHA. Y Takil cuTyaril
1pasa i ceo6041 OTPUMYIOTH SIKICTh CBOEPIAHO-
ro 6a3ucy, Ha AIKOMY I'PYHTY€ETBCA BCA PO3TaAy-
JKeHa CHCTeMa IOPU/JHYHUX MOKAMBOCTEH, 11O
3a0€e3I1e9yIoTh 30BCIM IIOBHY peaAl3alilo 0co-
6HCTICTIO BAQCHHX 1HTEPECIB.

Pa3oM 3 THM HPOrOAOIIEHHSA IPaB 1 cBO60A
MOKE CTaTH MOPOKHBOIO POPMANBHOIO JEKAA-
pamni€io, sIKImo iX BTIAeHHs He Oyge 3abesme-

JeHe 3a JOIIOMOrol0 Pi3HUX 3aco06iB, AKI OTPH-
MaAHM B HAyKOBIH AiTepaTypi Ha3By TapaHTiid,
i/l AKUMH PO3YMIETHCA CUCTEMA il 3aTaAbHHX
YMOB I CIIeIIIaABHHUX 3aC06iB , M0 320€311e4YyIoTh
IIpAaBOMIpHE BTIAE€HHSA IpaB i cBo60a ocobuc-
Tocti. Lli rapanTii € He MPOCTOIO CYKYIHICTIO
PO3pI3HEHUX YAaCTHH, a YTBOPIOIOTH BiJIIOBIJ-
HY BUMOI'aM 3aKOHHOCTI 3Aaro/:keny i 36aran-
COBAHY Yy BAAQCHHMX YACTHHAX CHUCTEMY, AKa BHU-
crynae pobOYHUM MEXaHI3MOM BTIACHHA IIPaB i
cB06O/.

CrTaH A0CALAKEHH I

ITuTanHA MPO CYTHICTH 1 XapaKTEPHCTUKY
IIPABOBOI rapaHTil Ha CyZOBUI 3aXUCT HEOAHO-
Pa30BO JOCAIAKYBAAH BITYU3HAHI 1 3apy6iKHI
BYEHI - JOPUCTH.

Cepea yKpaiHCbKHX HAyKOBIIIB y CBOIX po-
6orax 1e nmuTaHHA JocAigxKyBarn O. Kymini-
penko, B. ITepecynbko, I'. CAlHBKO Ta 1HIII.

Merto10 1i€l CTaTTl € BUBYEHHSA ITMTAHHS
IIPABOBOI rapaHTil HA CY/JOBHI{ 3aXHCT.

BuxaAaa ocHOBHOro
MaTepiary ZoCAiZKeHHS

HaliBa;KAMBIIINM ITOKa3HUKOM BHCOKO-
ro CTymeHs JeMOKPATHYHOCTI Ta IIMBIAI3O-
BAHOCTI Cy4acHOI JepiKaBU € 3aKPIIIA€HHSA B
YUHHOMY 3aKOHOJABCTBl IIHPOKOI CHCTEMHU
npas i cBo60J AIOAUHH 1 rpoMajAaHHHA. Y
Takiii cuTyanii npasa i ceo604u OTPUMYIOTH
AKICTb CBOEpigHOrO 6a3ucy, Ha AKOMY T'PYyH-
TYETBCS BCSI PO3TaAyKeHA CHCTeMa IOpH-
AUIHUX MOKAHUBOCTEH, Mo 3a6e3IedyioTsh
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30BCIM ITOBHY peaAi3aljiro ocobucTiCTIO BAAC-
HHX IHTEPECIB.

PazoM 3 THM IpOroAomEeHHA Npas i cBo604
MOJKe CTaTH HOPOKHBOIO POPMANBHOIO JEKAA-
pamnieio, Akmo ix BTineHHA He 6yge 3abesne-
YeHe 3a JOMOMOrolo Pi3HUX 3aco0iB, AKI OTpH-
MaAHM B HAyKOBIil AiTepaTypi Ha3By TapaHTiid,
i/ AIKUMHU PO3YMIETBCA CUCTEMA A1l 3aTaABHHIX
YMOB i clIeTiiaAbHHUX 3ac06iB , 1110 3a6€311e9YIOTh
IpaBOMIpHE BTIA€HHSA TpaB i cBobog ocobuc-
tocti. 1li rapaHTii € He IPOCTOIO CYKYITHICTIO
PO3pI3HEHUX YACTHH, A YTBOPIOIOTH BIAMOBIA-
HY BUMOTAM 3aKOHHOCTI 3AaroJ;keHy i 36araH-
COBAHY y BAACHUX YACTUHAX CHCTEMY, BUCTYIIA€
po6ounM MeXaHi3MOM BTIA€HHA IIPaB i CBOOO.

Y 1opucHpyAeHIii TapaHTii TpajuIiiHO
HPUHHATO CIPHIMATH AK TPUEJHHY CHCTEMY,
0 BKAIOYAae B cebe 3aranbHl, CHEIaAbHO-
IOpUAWYHI, OpraHi3amiiHi rapaHTii.

3araapHl rapasnTii — e €KOHOMIiYHi, co-
IJIaAbHI, IIOAITUYHI, 14€0AOTIYHI TA 1HII BUAU
YMOB, IO BHCTYHAIOTh IOJ0 IpaB i cBO6O AK
CIPUATAMBE cepejoBHIe ix peanisanii. Cyr-
HICTb 3aTaABHHX T'apaHTIH MOAATAE B HASABHOC-
Ti crienu@pigYHOro CepeJoBHINA, IO CTBOPIOE
AHIIE MOKAUBICTh PEAABHOTO BTIA€HHSA IPaB 1
cBob6oj ocobucrocti. ToMy, BUCTyIIal09H B Ta-
Kiil SIKOCTI, BOHH HE MOXYTb caMi 1o cobi 3a-
6e3nednTH iX peanisaIiiio Ta 3aXHCT, IepII 32
BCE TOMY, IIO Take 3abe3redeHHs OB’ A3aHE 3
BIIPOBA/KEHHAM IIPABOBHX 3aC06iB, IO NpeJ-
CTaBASAIOTH 06010 He L0 iHIIe, K IOPUAHYHI
rapanTii[1, c. 111].

CynepeynuBicTh €KOHOMIYHHUX, IIOAITHY-
HUX 1 ZYXOBHHX peaniii mopedpopmeHoro mnepi-
o4y B YKpaiHi IOPO/KYE HEOJHO3ZHAYHICTD 110~
AITHKO-TIPABOBHMX TE€HJEHIIH, IO BU3HAYAIOTh
CTAaHOBHIIIE 3ACYAKEHUX Y HAIOMY CYCITIABCTBI.
[Topsa 3 HEraTUBHUMH IIPOABAMH COINAABHOI
AIMCHOCTI, BU3HAYAABHUMU Y CYKYIIHOCTI YMOB
3araAbHOTO XapaKTepy, IJO BILAMBAIOTh HA ITPO-
LleC BTIACHHS II€I0 KaTeropi€io ocib BAACHHX
1pas i cBo60J, CAlj BIA3HAYHUTH IIOABY OCTaH-
HIM 9aCOM IEBHUX MO3UTUBHUX TEHAEHIIH, K1
3HAYYIIMM YUHOM PO3IIHPHAHU cPepy iX 30BCIM
MOBHOI Ta €pEKTUBHOI peaisariii.

IOpuguynuM rapanTissiM 1paB 1 cBo60j
ocib, Kl yTPUMYIOTBCSI Y BUIPABHUX YCTAHO-
BaXx, y il cucTeMi BiABOAUTHCA OCOOAHBA POAB
TOMY, IO BOHU € CBOTO POAYy (PAKTOPOM, IIO
BHU3Havae crenudiky Bciel ix peanisanii. bes-
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ocepeJHbO HASABHICTh IOPU/JMYHUX rapaHTil
AO3BOASIE B OIABIIOCTI BUIIAJKIB 3aCyKEHUM
GIABII PE3YABTATUBHUM YHHOM CKOPHCTATHUCH
HAsIBHOIO Y HUX IIPABOBOIO MOKAHUBICTIO, PEaAi-
3yBaBIIH CBiif TOI 4M IHIIUI iHTEpEC.

3araabHe MOHATTA IOPUAUIHUX FApaHTIH y
HAyKOBI AlTepaTypi He € HACTIABKHU B3Ke CIip-
HUM, HE3BAKAIOYH Ha BKAIOYEHHSA /O HbOI'O THX
a60 IHIIMX BAACTUBOCTEH, K1 XapaKTEpU3YIOTh
1110 IIPABOBY KaTeropiio. Beanka yacruHa aBTo-
PiB TpakKTye ii 30BCIM OJHO3HAYHO 1 CXHASIETHCS
A0 AYMKH, IO MiJ IOPUAUYHUMU TapaHTIAMHI
CAlZ PO3YMITH 3aKpIIIA€HI 3aKOHOZABCTBOM 3a-
cobu i cnocobu, sAKi 6e3nocepesHbo 3ab6e3nedy-
I0Th IIPABOMiIpHE BTIAEHHS 1 3aXHCT IIPaB, CBO-
604 1 3aKOHHUX IHTEpeCiB 0COOUCTOCTI.

Y cucremi peanisarnii mpas i cBo6oj i€l Ka-
Teropii oci6 IPUANIHI TapaHTIl MAIOTh ICTOTHE
caMocCTifiHe 3HA4YeHH:A 1 IX He CAlA crpuiima-
TH AK APYrOPAAHUNA E€AEMEHT, AKHUH BUKOHYE
Aume cAy:k60Bi ¢yHknii. Bukonyiounm cBoe
IPU3HAYCHHS, BOHU HE TIABKH 3a0€3I1€4yIOTh
IpoIiec peaaisarii mpas i ceob6oa, a it 3aBAAKU
IIbOMY TIEPETBOPIOIOTLCSA B CAMOCTIHHHI eAe-
MEHT IPAaBOBOTIO CTAHOBHIA 3ACYAKEHHX JO
11036aBAeHHA BOAL Lle K, y cBOIO uepry, 3yMoB-
AIO€ HeOOXIiAHICTh 3BEPHEHHA 40 JOCAIAKEHHA
iX cHCTeMH, a TAKOK CYTHOCTI Ta 3MICTy KOKHOI
3 il YacTuH.

JAs Toro, mob gerarbHine 3’ ACyBaTH NPH-
3HAYEHHA NPABOBUX I'apaHTii, MOTPiI6HO Mpo-
AHAAI3YBATH IOTASIZU BUYCHHX-IOPHUCTIB IIOAO
IILOTO BUAY TAPAHTIH.

Tax, H. Bitpyk nogiarsie mpaBoBi rapaHTii
Ha ABI 'pynu: rapaHTii peaaisarii mpas i cBo-
604; rapanTii oxopoHHu 1pas i co604[2, c. 230].

B. ITepecyHbKO BHAIASE TaKi BUAH IIPABO-
BUX TapaHTIi: CTaH 3aKOHOJABCTBA, HOro CTa-
GIABHICTD 1 BIAIIOBIAHICTD PO3BUTKY BiJHOCHH Y
CYCITIIABCTBI, PiBEHDb IOPUAUIHOI TEXHIKH; CTAH
AIAIABHOCTI 3 IIONEPE/KEHHA 1 NPHUINHEHHA
IIPABOIOPYIIEHb, 30KPEMA, 3aX0JiB IOPHANY-
HOI BIAIIOBIZAABHOCTI; JAOCTYIHICTb 1 SKICTh
IPaBOCYAAA; €PEeKTUBHICTb KOHTPOAIO 32 pea-
Al3arfi€io mpaBoBUX aKTiB[3, c. 94].

Peanisaria mpas i cBo604 € HEMOKAUBOIO
6e3 IXHBOI OXOPOHHU, HEMAE TAKOTO IPABA, AKE
He norpebye oxoponu. I'apanTii oXopoHH, AKI
€ CTPYKTYpPHHMH €A€MEHTAMU MEXaHi3My 3a-
6esnedenHs npas i cBo60J, € BOJHOUYAC TapaH-
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TiAMU iXHBOTO 3/1HCHEHHSA, TOOTO HE MOKYTh
ICHYyBaTH 3a MEKaMH peanisamii mpas i ceoboa.

Y pAAy IOpUAUYHUX TapaHTIi 1pas 1 CBO-
604 oci6, K1 yTPUMYIOTCA Y BUIIPABHUX yCTa-
HOBAX, peaAisaliis HUMU IIpaBa Ha Cy4OBHIl 3a-
XUCT 3aiiMae ocobauBe Miche. Taxk, mpu JOcCAl-
AKEHHI floro BIIAHUBY 1 3HAYUMOCTI JAS 3aXHC-
Ty mpas i1 cB0604 a6COAIOTHA BEAMKA JaCTHHA
ormutyBanux (95,8 %) mocrasmaa cyjosuii 3a-
XHUCT Y CUCTeMI IOPUANYHUX TApaHTIH Ha mep-
mre micre. Takuii cran pedeii moscHIOETHCA 6a-
AKAHHAM AIOJ€H OAYUTH CYJOBY BAAAY HE TIAb-
KM epEKTHBHOIO 1 HE3AAEKHOIO, aAe 1 TaKOIo,
mo 3abe3nedye piBHHI JOCTYI 4O IIPABOCYA A
JAASL KOKHOI AIOAWHH, y IKUX YMOBaX BoHa 0 He
3HaxoguAacsal4, c. 140].

O4HUM 13 PI3HOBUZIB IIPABOBUX TrapaHTIil
npas i cBo60/4 AIOAUHHU Ta TPOMAJsSHHHA € Ta-
paHTia iXHBOro cyzoBoro 3axucry. IlpaBo Ha
3aXUCT — Ije Cy0’€KTHBHE IPABO AIOJUHU HA
Bi/JHOBAEHHSA MOPYIIEHUX Ipas i cBo604. Bono
O3HAYAE 3AKPINAEHY B 3AKOHI MOKAHBICTD AIO-
AWHU BJAABATHCA JO IPHMYCY A€P:KaBH B pasi
nopymeHHsA ii MpaB, BHACAIZOK YOTO CKAA-
AAIOTbCSL BIATIOBIAHI IIPABOBI BIAHOCHHH, SKi
orocepeJKOBYIOTh OPAJOK 1 Iporieypy 341ii-
CHEHHS 3aXHCHUX 3axogis. Ile mpaBo MoxHa
341ICHIOBATH 3a JOIOMOTOI0 CAMO3aXHUCTY, TaK
1 IASIXOM 3BE€PHEHHA /[0 BIAIIOBIJHUX OpraHiB
Ta OpraHisalii, 3-IOMDXK SIKUX IIPOBiJHA POAB,
6e3nepevHo, HaAeKHTb cygaMm. /As BigHOB-
AEHHs Ta 3aXHCTY CBOIX IPaB 1 cB0604 AI0HHA
MOKe 3BEPHYTHCA 40 CyAy ocobucTo abo uepes
cBoro mnpejcraBHuka. IloTpibHO 3a3Ha4mTH,
IO B A€pKaBl ICHYIOTb TAKOK 1 CII€IIiaAbHI ITpa-
BOOXOPOHHI OpPraHH, Ha fKi IOKAQ4€HO IpH-
MuiT 060B’A30K BUABAATU IOPYIICHHS IIPaB i
cB0604 AIOAUHH, OXOPOHATH iX Bi/J MOPYIIEHbD,
HonepeAKyBaTH 1 IPUITHHATH 3AOYHHHI Aii
IPOTH IpaB i cBO60A AIOAUHU Ta IPOMAJSIHH-
HA, a TAKOK BIZHOBAIOBATH IIOPYIIEHI IpaBa
AIOJJMHH.

Y cr. 55 KoncruTynii YKpaiHu 3a3Ha4€HO,
o 1pasa i cBo60AU AIOAUHHU Ta ITPOMA/JSITHUHA
3axXuIA0ThCA cyjoM. KoxHOMy rapanTyerncs
IIpaBO HA OCKAP’KE€HHS B CYAl pilleHb, A1l 4u
6e341AABHOCTI OPTaHIB Jep;KaBHOI BAAJU, Op-
raHiB MICIIEBOTO CAaMOBPSAYBaHHA, I10CAJ0OBHX
1 cayx60Bux oci6 [1]. Ile npaBo gae MOKAH-
BICTb BIACTOIOBATH IHTEPECH HE TIABKH KOH-
KPETHOTO IT03MBAYa, aAe H YChbOTO CYCIIABCTBA,

CHPUSAIOYH THM CaMHUM 32a6€3IIeYE€HHIO PEKUMY
3aKOHHOCTI Ta npasonop:Ajky. Came nmpaBocya-
A € HAaWGIABII J€MOKPATHYHHUM i1 ClIpaBe/JAU-
BUM 3acO00M BHPIIIEHHS PI3HUX CYIEPEUOK,
a TaKOK € Haile(peKTUBHIIIHNM 3aXUCHUM 3aCO-
60M BIZHOBAEHHSA MOPYHIIEHUX IMpas 1 cB060/
ocobu.

MoxnHa 3po6UTH BHCHOBOK, IO TPaBOBI
rapaHTii Cy40BOTO 3aXHCTY 3AKPIIIAIOIOTh MOK-
AHBICTh KOKHOI AIOAUHH: POOUTH BAACHHIT BU-
6ip — 3BepTaTHCA YU HE 3BEPTATUCA 4O CyAy 32
3aXHCTOM CBOIX IIpaB Ta cBOOOJA; BUMaraTi Bij
CyAy PO3rAsigy CIpaB Ta BUHECEHHS PIllleHHSA
3TIAHO 3 YUHHHUM 3aKOHOJAABCTBOM; OCKap/KeH-
Hsl CyJOBOTO PiIIC€HHA.

BucuoBkn

Hapasi B YKpaiHi HeMa€ pearbHO YHMHHHX
IIPABOBUX T'ApAHTIN peanisariii IpaBa 3acyxe-
HUX HA 3B€PHEHHA 40 CYAY 3 IPUBOJAY 3aXUCTy
CBOIX ITOPYIIEHUX IIPAB Ta 3AKOHHUX IHTEPECIB.
Ile BUpaKa€eThCA B TOMY, IO HI KPUMIHAABHO-
BUKOHABYE, Hi KpUMIHAABHE IIPOIIECyaAbHE 3a-
KOHOZABCTBO HE MICTATh CHEHIaABHUX HOPM,
AKI 6 3 ypaxyBaHHAM 0COOAMBOCTEI IIPABOBOTO
Ta AKTHYHOTO CTATYCy OCOOU, 3aCyAKEHOI 40
11030ABA€HHA BOAl, BCTAHOBAIOBAAU IIOPAJOK
HOJZAHHA 4O CYAYy Ta PO3TAAAY CYAOM CKapr 3a-
CyAKeHUX ocib Ha pimeHH:, Ail 4u 6e34i5AAb-
HICTb Cy6’€KTIB BAAAHUX NOBHOBAKEHb. Kpm-
MIHAaABHO-BUKOHABYHMHI KOAEKC HE MICTUTD YIT-
KOI Ta A€TaABHOI IIPOLeAYPH MOJAHHA Ta PO3-
TAAAY CKapr s3acygsxeHux. KpiMm Toro, y Hbomy
He nepe6adeHo MpaBOBHX TapaHTii 3a6e3me-
YeHHs IPUHITUITY PIBHOCTI CTOPIH.
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SUMMARY

The proposed article is devoted to the study of
the legal guarantee of legal protection in Ukraine.

The most important indicator of a high degree
of democracy and civilization of a modern state
is the consolidation of a broad system of human
and citizen rights and freedoms in the current
legislation. In such a situation, rights and freedoms
acquire the quality of a peculiar basis, on which
the entire extensive system of legal possibilities is
based, which ensure the complete realization of the
indroidual’s own interests.

At the same time, the declaration of rights and
[freedoms can become an empty formal declaration,
if their implementation is not ensured with the help
of various means, which have recerved the name of
guarantees in the scientific literature, which means
the system of general conditions and special means
that ensure the legitimate implementation of rights
and freedoms personality These guarantees are not
a simple collection of separate parts, but form a
coherent and balanced system in accordance with
the requirements of legality, acting as a working
mechanism for the implementation of rights and
freedoms.

The contradictions of the economic, political
and spiritual realities of the post-reform period
in Ukraine give rise to the ambiguity of political

and legal trends that determine the position of
convicts i our society. Along with the negative
manifestations of social reality, which determine the
set of conditions of a general nature, which affect
the process of realization by this category of persons
of their own rights and freedoms, it should be noted
the appearance of certain positive trends in recent
times, which significantly expanded the scope of
their complete and effective implementation.

It has been established that currently in
Ukraine there are no effective legal guarantees
for the realization of the right of convicted
persons to apply to the court for the protection of
their violated rights and legitimate interests. This
is expressed in the fact that neither the criminal
executive nor the criminal procedural legislation
contain special norms that, taking into account
the peculiarities of the legal and factual status
of a person sentenced to deprivation of liberty,
would establish the procedure for submitting to
court and considering by the court complaints of
convicted persons against the decision, actions or
inaction of subjects of authority. The Criminal-
Executive Code does not contain a clear and
detailed procedure for submitting and considering
complaints of convicts. In addition, it does not
provide legal guarantees to ensure the principle of
equality of the parties.
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