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HASBHICTD IKOJIM IK YMOBA
BIANMOBIIAJIBHOCTI B CIMEMTHOMY IIPABI

€EDPEMOBA Ipuna OaekciiBHA - KAHAHIAT IOPHAHNIHHX HAYK, TOUEHT Kadeapn
HMBIIBHOTO NpaBa Ta npouecy XapKiBcbKOro HAioHATbHOTO YHIBEPCHTETY BHYTPIlIHIX

cnpas

YIK 347.61/.64

B cmamve paccmampusaemcs maxoe ycio-
gUe 0MEEMCMEEHHOCU 6 CEMEUHOM Npase Kax
nanuvue epeda. Obocnosaro, wmo Haruvue
mamepuanvrozo u (Uru) Moparvrno2o epeda me
ABNACMCA  00A3AMENLHVIM  YCLOBUEM  OMBEM-
CMBEHHOCIU 6 CEMEUHOM Npase. Yemarnosnernue
HANUMUA MAMEPUANDH020 U (ULU) MOPANDBHO20
gpeda 1eobxo0UMO 8 CLYUAAX, ONPedereHHbIX 00-
2060pom unu 3axorom. Cemeunvil Kooexc Yxpa-
UKBL Npedycmampusaem npaso Ha 603IMeuEeHUE
Mamepuanvro2o U Moparvroo 6peda MoivbKo 8
cemu cnyuasx. Joxazano, umo onpedenenue pas-
Mepa 803MeuenUs NPUUUHEHH020 MOPATLLHO0
gpeda Hapywenuem Ccemeunvix npag u unme-
pecos 00NACHO OCYUCERAMBCA N0 NPABULAM
Ipascoarcroeo xodexca Yrpauno.

Knrouesvie cnosa: omsemcmeennocmy, ce-
Melnoe npaso, Haruvue epeda, Ycrosue omseen-
CMBEHHOCIU, MAMEPUATLHOUL  6ped, MOopanv-
HoLil 8ped.

ITocTanoBKa mpobremu

YMOBaMH BIAIIOBIZAABHOCTI y CiMEHHO-
My IIpaBl MOKHA BBAa;KaTH OKPEMi €AeMEHTH
CKAQJy CIMEHOro IpaBOIOPYIIEHHS, TOOTO
Tl O3HAKU, BCTAHOBAEHHS SKHUX € HEOOXIZHUM
AASA  3aCTOCYBAHHA 3aXOJiB CiMeHHO-IpaBo-
BOI BIANOBIAAABHOCTI 40 AEAIKTO34aTHOI OCO-
61, KA BYNHHAQ CIMeliHe MPaBONOPYIIEHHA.
AAs HacTaHHA CIMEHHO-IPABOBOI BIAIIOBI-
JAAABHOCT] JOCTAaTHHO BCTAHOBHUTH /Bl YMOBH
(HasABHICTH MPOTUIIPABHOI MOBEAIHKN Ta BUHHU
IPABOIIOPYIIHUKA), AKI i 3aIIPOIIOHOBAHO BH-
3HATH 3araAbHHMH YMOBAaMH BiAIIOBiZaABHOC-
Ti. CHenjiaAbHUMH YMOBaMH BiJIOBIJaAbHOC-
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Ti B CIME{HOMY IIpaBi € IPOTHUIIPABHICTD IIO-
BEJIHKH 0CcOOM; HAABHICTH IIKOAHU, 3aBAaHOI
CIMEHHUM IIpaBaM Ta IHTepecaM; HAasABHICTb
IPUYUHHOTO 3B’A3KY MK IIPOTHIIPABHOIO
MOBEJIHKOIO IPABOIOPYIIHUKA Ta il pe3yAb-
TATOM — IIKO/O0I0; BHHA OCOOM, IO BUMHHAQA
ciMeiine npasonopymenss [1, c. 78]. Y cimeii-
HOMY IIpaBi ICHYIOTb BUIIAAKH, KOAH BCTAHOB-
A€HHsA HAABHOCTI MaTepiaAbHOI 260 MOpaAb-
HOI IIKOAU € HeOOXIAHUM AAS IPHUTATHEHHS
0cobH 0 BIAIOBIZAABHOCTI 3a MOPYIIEHHSA
CiIMEIHUX IIpaB Ta IHTEpeciB.

AHaAI3 OCTaHHIX JAOCALAXKEHb
i my6aikamii

Y Hayul ciMefHOro mpaBa IIUTaHHS Big-
MOBIJAABHOCTI B CiMeifHOMYy mpaBl IpHBEp-
TAAO yBary Takux npasHukis, Ak B. 1. Jani-
AlH, 1. B. Kunainkosa, H. @. 3Beniropojcoka,
M. B. Aorsinosa, 3. B. Pomoscbka, C. H. Ta-
raesa Ta IHmMAUX. HaaBHICTH mMKOAM AK yMO-
Ba BIATIOBIZAABHOCTI B CIMEHOMY IIpaBi po3-
rasigaraca B GIABIIOCTI CBOIH (parMeHTapHO
B KOHTEKCTI TOroO, IO 3aBJAaHHs MIKOJZU HE €
000B’I3KOBOIO YMOBOIO BiJIIOBIZAABHOCTI B Ci-
MEWHOMY IpaBl.

Mertoio cTarTi (IIOCTAaHOBKOIO 3aBJaHHS)
€ PO3rAs] TaKOl YMOBH BIAIIOBIZaABHOCTI B
CIMEHHOMY IpaBl AK HAABHICTH NIKOAHW Ta BU-
3HAYEHHS BUIA/AKIB, KOAU 3aBJaHHS MaHOBOI
(MaTepiaAbHOI) YU MOPAABHOI MIKOAU € HE0b-
XiZHOIO I 000B’I3KOBOIO YMOBOIO BiATIOBiZAND-
HOCTI B CIMEITHOMY ITpaBi.
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BuKAaJ OCHOBHOTO MaTepiaAy

Y AOKTpHHI IIPUBATHOTO IIPABA YCTAACHUM
€ IiAXi4, mo cy6’€KT ciMefHOTO IpaBa, sK Ipa-
BHAO, HECE BIAIOBIAAABHICTD 32 IPOTHIIPABHY
A0 HE3aAEKHO BiJ TOrO, 4H HACTAIOTh y pe-
3yABTATI OBOro OyAb-sAKI IIKIAAMBI HACAIZKH
abo ui [2, c. 276]. HasBHicTbh IIKOAU, 3aBAaHOIL
CIMEHHM IIpaBaM Ta IHTepecaM, IK YMOBY BiJ-
MOBIJAABHOCTI B CIMEHOMY HPaBi TPAAUINITHO
HE PO3TAAJAIOTH AK 0OOB’A3KOBY YMOBY BiJ-
IIOBI/JAABHOCTI 32 MOPYIIEHHA CIMEHHUX IIpaB
Ta iHTepeciB. Tak, A. M. 3pariHiesa BBaxae,
IO HASABHICTb NIKOAH SIK HACAIAKY IIPOTUIIPAB-
HOI IIOBEAIHKHU 1 HEOOXIZHOIO €AEMEHTY CKAa-
Ay IpPaBOIOPYIIEHHA (A 3BiACH W HPUYUHHO-
ro 3B’A3Ky MUK IPOTHUIIPABHOIO ITOBEAIHKOIO
1 MKIJAMBUM PE3YABTATOM, IIO HACTaB) HE €
AAs ciMeiiHoro mpasa o6os’sa3koBolo [3, c. 7].
€. M. BoposkelKiH HAarOAOIIYBAB, MO MIKIAAH-
Bl HACAIKH B SIKOCTI €AEMEHTY CKAAAy IIPaBoO-
MOPYIIEHHA y ciMeifHOMy mpasi 060B’A3KOBI
AHIIE Y THX BHIA/JKaX, KOAU 3aKOH CaM BKa3ye
Ha ne [2, c¢. 279]. Y Tux BUIIagKaX, KOAH JAAS
BIATIOBIAAABHOCTI y ciMeifHOMY 1IpaBi HeobXiz-
HOIO € HAsABHICTb HMIKIZAMBUX HACAIAKIB, BOHU
BHCTYHIAIOTh 260 AK IIPUMEHIIEHHS 0COOUCTHX
HeMalHOBHUX OAar (HapHUKAQJ, HETaTUBHUMI
BIIAUB HAa BHUXOBAHHS JUTHHH, IPHMEHIICH-
HA HO/JPYKHIX BIJHOCHH Yy PE3yAbTATI HETiA-
HOI MOBEJIHKH TOINO), a00 SIK MPUMEHIIECHHS
6Aar MalfHOBHX (BHUTPATH CHIABHOTO CyMICHOTO
MaifHa MOAPYAKSA HA IIKOAY CiM’1 Tomo), abo
AK TI Ta 1HII pa3oM (HaIPUKAAJ, YXUAEHHSH Bij
6aTbKIBCBKUX OOOB’A3KIB O3HAYAE YXHUACHHA I
Bi/l BUXOBAHHA, U BiJg yTpUMaHHA /JiTeit) [2,-
c. 279].

/lo meBHOrO 9yacy B CiMEHOMY IIpaBi IaHY-
109uM OyAO HEraTMBHE CTaBA€HHS /[0 ITHUTaH-
HS IIPO MOKAHUBICTH CTATHEHHSI MaTepiaAbHOI
IIKOAHU, 3alOAIAHOI IpHU 34IHCHEHHI IpaB Ta
BUKOHAHHI O0OB’fI3KIB y CIMEHHUX IPaBOBIJ-
HOcHHAaX. Takuil BUCHOBOK I'PYHTYBABCSI TOAO-
BHUM YHHOM Ha TOMY, IO CIMEHHI BIAHOCHHU
— Il BIAHOCHHH 3 NEPEBAKAHHAM y HUX OCO-
6HCTO-ITPABOBOTO €AEMEHTY, BHACAIZOK YOTO
TOBOPHUTH IIIOJ0 HUX PO MATEPIANBHY IIIKOAY
HegopeuHo [1, c. 160].

Heob6xigHO BpaxoByBaTH, 1110 3TigHO 3 1I. 6
4. 2 cr. 18 CK Ykpainu ciocobamu 3axucry ci-
MEUWHHUX IIpaB Ta IHTEPECIB 30KpeMa € BIAIIKO-
AYBAaHHSA MaTepiaAbHOI Ta MOPAABHOI IIKOAM,

axmo ne nepegbadeno CK Ykpainu abo goro-
BOPOM.

3a yunaum CK Ykpainm BigmKogyBaH-
HA MaTeplaAbHOI Ta MOPAABbHOI IIKOAH MOKeE
6yTHu 341liCHEHO B HACTYIHUX BHIajKkax: 1)y
pasi YXUAEHHS TOTO 3 0ATBKIB, XTO IPOKUBAE
3 AUTHHOIO BiJ BHKOHAHHSA JOTOBOPY IIIOJO
34ificHeHHs1 OaTbKIBCBKHX IIpaB Ta BHKO-
HaHHsS OOOB’A3KIB THM 3 HHUX, XTO IIPOXKHUBAE
OKpeMO BiJ AWTHHH, BiH 3000B’A3aHUN BiJ-
IIKOAYBATH MaTepiaAbHY Ta MOPAAbHY IIKO-
Ay, 3aBAaHy aApyromy 3 6arbkiB (4. 4 cr. 157
CK Yxpainm); 2) y pasi yxureHHsa ocobu Big
BUKOHAHHs PIIIEHHSA OPTaHy OIIKHU Ta IIKAY-
BAaHHS PO BU3HAYEHHs cIIOCOOIB yJacTi y BH-
XOBaHHI JUTHHH Ta CIIAKYBaHHI 3 HEIO TOTO
3 6aTBKIB, XTO IPOKUBAE OKPEMO Bl Hei, 115
ocob6a 30608 ’sA3aHA BIANIKOAYBATH MaTepiaAb-
Hy Ta MOPAAbHY IIIKOAY, 3aBAAaHY TOMY 3 6aTh-
KiB, XTO IIPOXKUBA€E OKPEMO Blj AUTHHU (4. 2
cr. 158 CK Ykpainn); 3) y pasi yXUA€HHSA 0CO-
61 BiJ BUKOHAHHSA PIIIEHHA CyAy PO BU3HA-
9eHHsA CrocobiB ydJacTi y BUXOBAHHI JUTHHU
Ta CIIIAKYBaHHI 3 Helo Toro 3 6aThKiB, XTO Ipo-
KUBA€E OKpeEMO BiA Hel, 111 ocoba 30608’ s13aHA
BIJIIKOAYBATH MaTePiaAbHY Ta MOPAABHY
IIKOAY, 3aBJaHy TOMy 3 6aTbKiB, XTO HpoO-
KUBa€ OoKkpeMo Big gutmHHU (4. b cr. 159 CK
YKpainu); 4) y pa3i CaMOYHMHHOI 3MIHH 0CO60I0
MICIISl IPOKUBAHHSA MAAOAITHBOI AUTUHH, LIS
ocob6a 3060B’sA3aHA BIAIIKOAYyBAaTH MaTepiaAb-
Hy Ta MOPAaAbHY IIKOAY, 3aBJaHy TOMY, 3 KUM
BOHA mpoxuBaAa (4. 2 c¢r. 162 CK Ykpainn).

BapTo 3a3HauuTH, IO HOPMU, fAKI MICTATH
CAaHKINIO Y BHTAAJL BIAINIKOAYBAHHSA MOPAAb-
HOI Ta MaHOBOI IIKOJM 32 TOPYIIEHHA IIpa-
Ba OZHOTO 3 GATHKIB HA CIIAKYBaHHA 3 AUTH-
HOIO, CIIpAMOBAHI Ha 3aXHCT IIpaB Ta 3aKOH-
HUX IHTEpeCiB TOro 3 6aThKiB, AKHI IPOKHUBAE
OKpeMO Big gutunu. lleit cran peuent € mopy-
HIEHHAM OCHOBHOTO HPHUHIUIY 341HCHEHHA
6aTbKIBCLKMX NMpaB Ta BUKOHAHHA 00OB’A3KIB
— mpuHnDuNy ix pisHocti. ToMmy 3a yXuaeH-
Hs Blj BUKOHAHHSA PIIIEHHS OpPraHy OIIKHU Ta
HiKAyBaHHA ab0 CyJy Mae€ BIATIOBiZaTH y pasi
HAABHOCTI AASA LILOTO ITIACTAB 1 TOU 3 GATHKIB,
XTO IIPOKUBAE OKPEMO Big AUTHHU. B pasi yxu-
A€HHA BiJ BUKOHAHHS 3a3HAYEHOTO PIIIEHHSA
6yab-Koro 3 6aThbKiB MIKOJA 3aBJAETHCA TAKOK
IpaBaM 1 3aKOHHUM IHTepecaM JUTHHH, TOMY
3a HeI0 TaKoK HeoOX1JHO nepeJ0adyuTu Ipaso
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Ha BIAIIKOAYBAaHHA MailHOBOI Ta MOpPaABHOI
mkozu [1, c. 162].

Kpim Toro, 060B’13K0BO HEOOXIAHO BCTAHO-
BHUTH HAsIBHICTb MOPAABHOI IIKOAU AAS il BiA-
IMIKOAYBAaHHS Y BUIIAAKaX, BCTAHOBACHUX 4. 3
ct. 49 CK Yxpainu ta 4. 3 cr. 50 CK Ykpainu.
3rigro 3 4. 3 cr. 49 CK Ykpainu nozbaBaeHHs
KIHKH MOKAMBOCTI HAPOAUTH JUTHHY (perpo-
AYKTHBHOI (YyHKIIIl) Yy 3B’A3Ky 3 BUKOHAHHAM
HEI0 KOHCTUTYIIHHHX, CAYKOOBHX, TPYJOBHX
060B’A3KiB 260 B peE3yAbTaTI IPOTHUIIPABHOI
HOBEAIHKHU 11040 HEI € MACTaBOIO AASA BIAIIKO-
AYBaHHA 3aB4aHOI 11 MOPAAbHOI LIKOAM. Bia-
1noBIAHO 40 4. 3 cT. 50 CK Ykpainu nozbapaen-
HS1 9OAOBIKA MOKAHBOCTI 341HCHEHHSA pemnpo-
AYKTHBHOI QYHKII y 3B’A3Ky 3 BUKOHAHHAM
HHUM KOHCTUTYIIIHUX, CAY:KO0BHUX, TPYAOBHX
060B’A3KIB 260 B pe3yAbTaTl MPOTHUIIPABHOL
MOBEAIHKH IIOA0 HBLOTO € IACTABOIO AAS Blj-
MIKOAYBAHHA 3aBAAaHOI HOMY MOPAAbHOIL IIKO-
au. ITpo MOKAUMBICTB BIAIIKOJyBaHHSA MaTepi-
aABHOI IMIKOAW B CIMEHHHX IPaBOBIJHOCHHAX
faerbcs, 3okpema, B 4. 9 cr. 177 CK Ykpai-
HU: HEHAAEKHE BHKOHAHHA 6aTbKaMHM CBOIX
000B’A3KIB 00 yIIPaBAIHHA MAWHOM JUTHHU
€ IACTABOI0 IIOKAAJ€HHsA Ha HHX OOOB’A3KY
BIAIIKO/AYBAaTH 3aBJaHy iii MaTeplaAbHY IIKOAY
Ta IOBEPHYTH AOXOAH, OJ€p>KaHl Bl yHpas-
AlHHA 1i MaliHOM. 3BepTae Ha cebe yBary 1 Te,
IO BIAIIKO/JYBAaHHA MaT€PIaAbHOI Ta MOPaAb-
HOI IIKOAU MO’Ke nepeg0adaTucs AK 3aKOHOM,
TaK 1 JOrOBOPOM.

BigmosigaapHIicTh 6aTBHKIB 32 IKOAY, 3a110-
AlAHY MaliHY AUTHHH B IIporieci Horo ympas-
AIHHA, MA€ CBOEPIAHY PUPOAY. 3aAEKHO Bij
Axepera 1l BUHHUKHEHHS BIJIIOBIJAABHICTD
y IIUBIABHOMY IIpaBi IOZJIASIETBCA Ha JOrO-
BIpHY Ta HEJOTOBIPHY (AEAIKTHY). 3aranom,
000B’A30K 3 BIAIIKOAYBAHHS IIKOAH BUHUKAE
3 AEAIKTy (mpaBonopymeHHs). JAag JeAlKTHHX
HPaBOBIAHOCUH XapaKTEepHHM € Te, L0 A0
HNPaBONOPYIIEHHS CTOPOHU HE IIOB’SI3aHI MIXK
cobo010 mpaBaMu Ta OOOB’A3KaMH. Y BHIIAAKY
JK BYHHEHHsI HEIPABOMIPHUX Ailf 6aTbKaMu
HAeTbCs PO HEBUKOHAHHS (HEHAAEXKHE BH-
KOHAHH:A) 000B’A3Ky, IO BKe icHye. IHmumun
CAOBaMH, caMe HEBUKOHAHHsA OOOB’A3Ky, a He
IIPABOIIOPYIIEHHs, € IIi/JCTaBOI0 BUHHKHEH-
HA BIAIIOBIZAABHOCTI 6arbkiB. TakKUM 4YHUHOM,
3000B’s13aHHA 3 BIAIIKOAYBAaHHA IIKOAHU 6aTh-
KaMH HE MOJKe PO3TASZATUCH SK Take, IO
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BUHHMKAE 3 /JEAIKTy, TO6TO fAK HezOroBipHe
3000B’a3anuA. OgHaKk Taxke 3000B’A3aHHA HeE
Mo:ke OyTH BIJHECEHO 1 40 4HCcAa 3000B’s13aHb
JAOTOBIPHOTO THITY, OCKIABKH JOTOBOPY HpO
YHPABAIHHSA MaliHOM MK AUTHHOIO Ta ii 6aTh-
KaMH He icHy€. BigcyTHiil Takunii 40roBip 1 MixK
6aTbKaMHU Ta OPraHOM OIIKHU Ta MIKAYBAHHS.

Y PpUMCBKOMYy IIpaBi MiJCTaBOIO BHHHUK-
HEHHA 3000B’A3aHHA MUK OIIKYHOM (TIKAY-
BAABHHKOM) Ta JWTHHOIO BBAKaBCSA KBasi-
KOHTPAKT. KBa3iKOHTpakT — Ije IijcTaBa BHU-
HHUKHEHHA 3000B’A3aHHA HIOUTO 3 KOHTPAKTY
(quasicontractus). KBasikoHTpaKkTu Clipu4uHsA-
I0Tb BUHUKHEHHSA 3000B’43aHb, 110 CXO0X1 3 A0-
roBipHUMH 3000B’sI3aHHAMH, X04a 1 He BUHH-
KaloTh 6e3nocepeHbo 3 Jorosopy. Bignocunu
MK 0COOAMHU PETYAIOIOTBCS TAKUM YHHOM, Hi-
6UTO MIZK CTOPOHAMH ICHYE AOTOBIp, X04a Horo
HeMmae. MoKHA TPUITYCTUTH, IO CaMe KBA31KOH-
TPAKT € MiACTaBOI0 BUHUKHEHHA 30008’ A3aHHA
MK 6aThbKaMU Ta AITbMH Yy pa3i HEHANEKHOTO
BHKOHAHHA 6aTbKaMH 060B’A3KIB MO0 yIIpaB-
AIHHSI MaiiHOM gutunHu [4, c. 524].

BaTpku HecyThb BIAIIOBIJAABHICTH 32 He-
HAAEKHE BHKOHAHHA CBOIX OOOB’A3KIB IOAO
YHOPaBAIHHA MaHHOM JUTHHH AMIIE 32 Ha-
SIBHOCTI BUHH (YMHCAY ab0 HeoOGepesKHOCTI).
BarbkiB 6y4de BU3HAHO HEBUHYBATUMH, SIKIIO
BOHU [JOBEAYThb, IO BXKHUAM BCIX 3ANEKHHUX
B4 HHUX 3aXO/IB AASA HAAEKHOTO BUKOHAHHSA
000B’A3KY 1040 YIPABAIHHA MAaifHOM JUTHHH.
BignoBigaAbHICTh 6ATHKIB MATHUME MICLIE AHIIIE
TOAI, KOAM MaifHOBa NIKOJa, 3aBJaHA JUTHHI,
6yse BH3HAHA HACAIAKOM Aiil (6e3giAAbHOC-
Ti) 6aTbKiB. KO X 6aTBKH y CyAl JOBEAYTH,
IO IIKOJAa BUHHKAQ BHACAIZOK HerepebopHoi
cuAn 260 BHACAIZOK Al caMoi AUTHHH, TO iX
6yae 3BIABHEHO Big OOOB’A3Ky BIAIIKOJOBYBa-
TH 3aBJaHy IIKoAY [5, c. 325].

ITpu 3acrocysanni Hopmu 4. 9 cr. 177 CK
YKpaiHu 3BepTaioTh Ha cebe yBary JesKl iICTOT-
Hi MomeHnTu. ITo-nepme, y 3a3HaveHiii HOpMI
MOBa i€ PO BIATIOBIAaABHICTB 6ATHKIB IIEpes
AUTHUHOIO. B TOM Xe 4ac, BIAIIOBIAHO 40 4. 1
cr. 177 CK Ykpainu 6aTbKH yIPABAAIOTH Maii-
HOM, HAAE€KHHUM MAAOAITHIN gutuHi, 6€3 ciie-
I[IAABHOTO Ha Te NMOBHOBakeHHA. Ay cT. 6 CK
YKpaiHN 3a3HAYAETBLCA, IO IPABOBUM CTATYC
AUTHHU Ma€ 0co6a 40 JOCATHEHHS HEIO TOBHO-
AITTS, 2 MAAOAITHBOIO BBAKAETHCA AUTHHA O
AOCATHEHHSA HEI0 YOTHUPHAALATH pokiB. OTxe,
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y IIUX HOPMAax € IIeBHA CYIEPEYHICTh, OCKIABKH
6aThbKH YIPABAAIOTh MAHHOM TIABKH MAaAOAIT-
HbOI AUTHHH, A IIIKOAY MAIOTh BIAIIKOAOBYBAaTH
1 HETIOBHOAITHIH AUTHHI. Y 3B’A3KY 3 MM 4. 9
cr. 177 CK Ykpaiuu norpebye yroqHeHHSI.

[To-apyre, CK YKpainu MICTUTDH IIe OJHY
cynepeunicts. Tak, 4. 9 cr. 177 CK Ykpainu 3a-
3HaAYaE, [0 HEHAAEKHE BUKOHAHHA GaTbKaMu
CBOIX OOOB’AI3KIB IOAO YHIPaBAIHHA MaifHOM
AUTHHH € IACTaBOIO AAS MTOKAAJEHHS HA HUX
000B’ 13Ky He TIABKH BIAITKOAYBATH 3aB/aHY iii
MaTepiaAbHY IIKOAY, a i IOBEPHYTH JOXOAH,
oJepiKaHl BiJ yIpaBAiHHA il MaiitHOM. Bigro-
BigHO 40 4. 1 c1. 178 CK Ykpainu goxig, ogep-
’KaHUU BlJ BUKOPHCTAHHS MaifHA MAAOAITHBOI
AUTHHH, 06ATPKH MAIOTh IIPAaBO BHKOPHUCTOBY-
BATH HAa BUXOBAHHSA T4 YTPUMAHHS IHIIHX Ai-
Tel Ta Ha HeBIAKAAAHI HOTPeOH CIM'L. Y 3B SI3KY
3 IIUM MO;K€ BUHHKHYTH icTOTHa mpobaema B
pas3i HeoOXiZHOCTI TOBEPHEHHA AWUTHHI AOXO-
AlB, ogepskaHux Big ii Maiina. Moske BUABUTH-
Cs1, IO BOHU BCl BUTPAY€HI HA MOTpe6H 1HIIIX
Aireit abo Ha HeBiAKAaAHI moTpebu cim’i. Tomy
AoTiAbHIIIE, 06 060B’A30K 6ATHKIB ITOBEPHY-
TH JOXOJH, OJ€PsKaHI BiJ YIPaBAIHHA MaifHOM
MaAOAITHBOI AUTHHH, OyB BUKAIOYEHHUH 3 4. 9
cr. 177 CK Yxpainu. Ilpononyerses 4. 9 cr. 177 CK
YKpainu BUKAACTH y Takiil pegaxmii: «9. Hena-
A€KHE BUKOHAHHA 6AaTbKaMH CBOIX OOOB sA3KIB
o4O YIPABAIHHSA MailHOM MaAOAITHBOI JAH-
TUHH € IACTABOI0 AAS IOKAAJE€HHS Ha HUX
000B’A3Ky BIAIIKOAYBATH 3aBJaHy iii Marepi-
aABHY MIKOAY». Taka pejakmis 1i€i HOpMHU Hi
B fAKOMy pasi He 6yge mopymryBaTh MaiHOBI
IIpaBa Ta 3aKOHHI IHTEPECH AUTUHH, OCKIABKI
B IOHATTA «30UTKH» TaKOK BXOJAATH JAOXO/AH,
AKI 3 THX 9H IHIIUX IPUYHH HE OTPUMaHi Au-
THHOIO.

BapTo 3a3Ha4HTH, 110 B IIPABO3ACTOCOBHIIA
AISIABHOCTI BUHUKAIOTh JAOCUThH CIIPHI IIUTAH-
Hsl, IIOB’sI3aHl 13 3aXUCTOM MAaWHOBHUX IIPaB Ma-
AOAITHBOT AuTHHU. Tak, y pimeHH] AnteAsnii-
HOTO cyay XMeABHHIIbKOI oOAacTi Big 31 Tpas-
Ha 2017 p. y cyaosiit cupasi Ne 683/2044/16-11
3a3HavyaeThcA, mo B cepnHi 2016 poxky Bu-
KOHaBuMil KomiteT CTapOKOCTAHTHHIBCHKOI
MicbKOi pasu XMEABHUIIBKOI 06AacTi (Jani —
OpTaH OIIKH Ta IIKAYBAaHHS) 3BEPHYBCA JO
cyay 3 mo3osoM 4o OCOBA_1, OCOBA_2 npo
30060B’A3aHHSA IOHOBUTHU IIpaBa AuTUHH. Op-
raH OIIKH Ta IIKAYBAaHHS 3a3HAYHUB, IIJO CBOIM

pimennam Big 31 xoprHa 2013 poxy Ne 416
BIH J03BOAUB BlANOBigadaMm mnpogax 18/25
YaCTUHH KUTAOBOTrO OyAumHKY 1o ByA. Cipka,
22, B M. CTapOKOCTSIHTHHOBI XMEABHUIIBKOI
obAacTl, sIKa HaAeKaAa IX MAAOAITHIA ZO9IH,
OCOBA 3. IMosusau nHagas ueit 403BiA OCO-
BA_1 ta OCOBA_2 3a ym0OBH, 1110 BOHU IIpH-
A6a1oTh AAS JOYKH KHTAOBHH OyAWHOK IO
npos. IlepmorpasueBomy, 28 y TOMy K MICTi.
Pazom i3 THM MiCAA BigYyKEHHA HEPYXOMOTO
MaiiHa BIATIOBiZadi He 3a0€3I€YHAH JOUYKY iH-
IIIM SKHTAOM, IO IPHU3BEAO JO IMOPYHIEHHS
1paB AUTUHH. TakUM YHHOM, OPTaH OIIKH Ta
HIKAYBAHHA Hpocus cy4 306op’sa3atn OCO-
BA_11OCOBA_2 BigHOBUTH HIOPYILIEHE IIPABO
BAQCHOCTI HA JKUTAO MAAOAITHBOI 404k OCO-
BA_3 maaxom npugbannsa abo HabyTra Ha ii
IM’SI KUTAOBOTO HIPHMIIIEHHA y CIoCib, BCTa-
HOBACHHI 3aKOHOM. /laBIIM HAAEKHY OL[IHKY
AOCAIZKEHUM /OKa3aM, Cy/ Hepmioi iHCTaHIl
IIpaBOMIpHO KepyBasca TuM, mo Aii OCOBA_1
1 OCOBA_2, aKi mcAsl BIAYYKEHHSA HANEKHOI
MaAOAITHIH AUTHHI 9YaCTHHHU KHTAOBOTO Oy-
AWHKY He npuA6aAu ili HOBe KUTAO, IIpHU3Be-
AH O THOPYIIEHHA MaHHOBUX IIpaB JUTHHHU.
PazoMm i3 THM cy4 He 3BE€pPHYB yBaru Ha Te, IIjO
HeNnpHAOAHHA KUTAA AAS MAAOAITHBEOI OCO-
BA 3 e Tsarae 3a cob00 HOKAAZEHHS I[HOTO
000B’ 3Ky Ha BIAIIOBIZAYiB y Cy40BOMY HOPSIA-
Ky, @ € AHIIE MiJCTAaBOIO AAS BIAIIKOAYBAaHHS
HUMM 3aBJaHOI AUTHHI MallHOBOI IIKOAH Bij-
1oBigHO 40 4. 9 ct. 177 CK Ykpainu. Opranom
OMIKM Ta IMIKAYBaHHA OOpaHO HENpPABUABHHUN
crioci6 3axucry nopymenoro rnpasa OCOBA_3,
BHACAIZOK YOTO IT030B HE IJAATAE 3a/0BOACH-
HIO [6].

Illogo0 BiAIIKOAYBaHHA MOPAABHOI IKOAU B
CiMeIIHMX NPaBOBIAHOCHHAX TAKO:X IcCHy€ Oara-
TO CHIpHUX IUTaHb. be3nepedyHo, B ciMeMHHUX
IIPABOBIAHOCHHAX B 0araThbOX BHUIIAJKaxX MOBA
MOK€ WTU HPO 3aBJAHHA MOPAABHOI IIKOAU
YYaCHUKY CIMEHHHX IIPaBOBIJHOCHH, IIPOTE
BIAIIKOAYBATH TaKy 3aBAaHY MOPAAbHY HIKOAY
HEMOXXAHBO 3 YPaxXyBaHHSIM IIOAOKEHb YHH-
HOTO CIMEHHOTO 3aKOHO/JaBcTBa. Tak, B yxBaal
AneasniitHoro cyay Binaumpkoi obaacti Big 25
kpiTHa 2016 p. y cygosiit cupasi Ne 130/237/16-11
3azHavaeTbcsa, mo OCODBA_2 3pepHyBca 40
cyay 3 nososom go OCOBA_3 mpo Bigmko-
AyBaHHsA MOpaAbHOI mikoAu. Ilpu npomy cBoi
BUMOTH MOTHUBYBAB THUM, IO 3 BigIIOBigadyeM
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nepebyBap y ma06i, AKHIl TpuBas 23 pOKH.
ITicAs posipBaHHA MIAI06Y 1103UBa4Y PAKTUIHO
3aAHIIUBCS OAHH, AITH HIPUIITHUAHU CIIIAKYBaH-
Hs1 3 HUM. BignoBigad, nepebysaroun y mAaio6i,
Ho4yaAa 3alMaTHCSI PO3MIYCTOIO Ta KUTH OAHO-
9acHO Ha 4Bl ciM’1. O6rpyHTOBYIOUYM MO30BHI
Bumoru, OCODBA_2 Bka3syBaB Ha Te, 0 HOro
ApyXkuHa, nepebyBaodn y mA06i, GaKTHIHO
CTBOpHAQ IHINy CIM'I0, IO BKa3ye Ha il amo-
PaAbHY MOBEAIHKY, Y 3B’A3KYy 3 YUM IIO3UBAYY
3anogifgHa MOpaAbHA MIKoJa. BigMomasioun
B 33/0BOAEHHI IIO30BY, CY/ IepmIoi iHCTaHIi
IPAaBUABHO BUXOJUB 3 TOTO, IO IIPABO BiAIIO-
BiZa4ya Ha IPUIIMHEHHS IAIOOHHX BIZHOCHH 3
OCOBA_2 i cTBOpPEHHA IHIIUX HE CyIIepEeYnuTh
gucro3udii cr. 56 CK Ykpainu i € i 3akoHHHM
npasoM. KpiM Toro, mao6Huuii gorosip (cr. 18
CK Yxpainm), K IPaBUABHO BKa3aB MiChbKpa-
WOHHUHU CYA, MIK CTOPOHAMH HE€ YKAAZaBCH, a
miJCcTaB AAS BIAIIKOAYBAHHA MOPAABHOI MIKO-
Aau B ganomy sumnagky CK Ykpainu He MiCTHTB
[7]. OTske, IpaBo HA BIALUIKOAYBAHHSA MOPAAb-
HOI Ta MaTepia/\bHo'l' IIKOAM, 3aBAaHOI Y4aCHH-
KaM CIMEHHHX IIPaBOBIJHOCHH, OOMEKYEThCS
BHIIAAKaMu, BcTaHoBAeHUMH CK Ykpainu abo
AOTOBOPOM.

IIutaHHA PO BIAIOBIAAABHICTD Y CIMEHHO-
My IIpaBl MO€ BUHUKHYTH H TOA1, KOAU IIE€BHA
IIKO/a MOKe MaTH Micie y Maiibyrubomy. Tax,
ariguo 3 a63. 1 4. 1 cr. 170 CK Ykpainu cyg
MO7K€ MOCTAaHOBUTH PIIIEHHA MpPO Bigi6panHs
AuTuHu Blg 6aTbKIB a60 OAHOrO 3 HUX, HE II0-
36aBAAIOYH IX 6ATHKIBCHKUX ITPaB, y BUMTAJKaX,
nepe0a4eHUX NyHKTAMH 2—5 9acTHHH e pioi
crarti 164 CK Ykpainn', a Takok B IHITUX BU-
HaJgKax, AKIIO 3aAMIIECHHS JUTUHHU Y HUX € He-
6e3rieyHuM AAA 11 KUTTA, 340p0B’H 1 MOPaAb-
HOI'O BUXOBAHHSI.

BaxxAuBuM nuraHHsaM € HeOOXIAHICTHL BH-
3HAYEHHS PO3MIPY BIAIIKOAYBAHHS MOPAABHOL
mKogu. OCKIABKH 3aKOHOJABEIL BlAMOBUBCS
BiJ HOPMATHBHOI'O PETAAMEHTYBAHHS METOJH-
KU PO3PaxXyHKy 6a3HCHOro piBHsA KOMIIEHCAI]
LIKOAM, TO Ile IMUTAHHSA IIOBHICTIO BiAZaHO HA

'Tlyuxru 2 - 5 wactunu nepmoi cr. 164 CK Ykpainu ne-
peAb6avaloTh Taki migcTaBU M036aBA€HHS 0AThKIBCHKHX
IIpaB: MaTH, 6ATBKO YXHAAIOTHCA BiJ BUKOHAHHSA CBOIX
000B’A3KIB 3 BUXOBAHHA AUTHHHU; MaTH, 6aTBKO >KOP-
CTOKO IIOBOJATHCS 3 AUTHHOIO; MaTH, 6aTbKO € XpOHIU-
HHUMH aAKOTOAIKaMH a60 HapKOMaHaMH; MaTH, 6aTbKO
BJAAIOTHCA A0 6YAb-AKHUX BUAIB €KCIIAyaTaIlii AUTHHH,
HNPUMYIIYIOTH il 40 KeOpaKyBaHHSA Ta OPOAsSKHHUIITBA.
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po3scya cyay. Tak, BigmosigHo g0 4. 3 cr. 23
IuBirnbHOTO KOZEKCy YKpainu Big 16 clunsa
2003 p. (aarl — LIK Ykpainu) poamip rpomoso-
ro BIAIIKOAYBAHHS MOPAAbHOI IIKOAU BU3HA-
YJAETHCA CYJOM 3AAEKHO Bi/J XapaKTepy IPaBo-
MOPYIIEHH A, TAUOMHN (PI3UYHHX Ta JyIIE€BHUX
CTpaKAaHb, TOTipIIeHHA 3/416HO0CTEil moTep-
miroro abo mo36aBAeHHA HOro MOKAMBOCTI iX
peanisariii, CTyneHsa BUHH OCOOH, AKa 3aBJaAa
MOPAABHOI IIKOAH, AKIIO BHHA € Ii/JCTaBOIO
AAA BIAIIKOJYBAHHSA, a TAKOXK 3 YPaXyBaHHAM
IHIIUX OOCTaBUH, AKI MAIOTh ICTOTHE 3HAYEH-
HA. [Ipn BU3HAYEHHI pO3Mipy Bi4IIKOAYBAHHSA
BPAXOBYIOTbCA BUMOTH PO3YMHOCTI 1 CIIpaBeJ-
AHBOCTI. 3rigHo 3 4. 4 c1. 23 IIK YKpainu mo-
pPaAbHA IIKOJA BIJIIKOJOBYETHCA HE3ANEKHO
Big MAaHOBOI IMKOAH, SIKA HIAAATAE BIAIIKOAY-
BAaHHIO TA He IIOB’sA3aHa 3 PO3MIPOM IIbOTO Bij-
IIKO/ yBaHHS.

BodeBugb, Taki 3aX0AU CIMEHHO-IIPaBOBOL
BIATIOBIJAABHOCTI, SIK BIIIKOAYBAaHHA MaTepi-
aABHOI Ta MOPAABHOI NIKOAH, TOBUHHI 3aCTOCO-
BYBATHCS HE TIABKH y BHUITaJKaX, BUSHAYEHUX
CK Ykpainu abo gorosopom, a npu 6yab-aKoMy
IOPYIIEHH] CIMEITHUX ITpaB Ta iIHTEPECiB, AKIIO
TaKHM ITOPYIIEHHAM OGyAO 3aBJaHO MaTepiaAb-
HOi 260 MaifHOBOI IMKOAYM yYaCHUKAM CIMEHHUX
npasosigHocuH. OTke, nyHKT 6 4. 2 cT. 18 CK
YKpaiHH JOLIAPHO BUKAACTH Y peAaKLil: «Big-
IIKOAYBAaHHS MaTe€PIaAbHOI TA MOPAABHOI HIKO-
AW», THM CAaMHUM CKAaCyBaBIIH OOMEKEHHA Y
3aCTOCYBaHHI IIMX 3aXO/IB BIAIOBIZAABHOCTI Yy
CiIMEHOMY ITpaBl.

BucHoBkH

ITizcyMOBYI0YH PO3rAfA MIKOJH AK YMOBH
BIAIIOBIZAABHOCTI B CIMEHOMY IIpaBi, BapTo
3a3HAYMTH, I1JO0 HAABHICTL MaTeplaAbHOI Ta
(abo) MOpaABHOI IMIKOAH B CIMEHHOMY IIpaBl
AASI HACTaHHA BI4IOBIAZAABHOCTI 34 MOPYIIEH-
HA CIMEHHHMX IpaB Ta IHTepeciB HeoOXIJHO
BCTAHOBAIOBATH AMIIE Yy BHIAJAKaX, BHU3Ha-
4eHUX 3akoHoM abo jgorosopom. IIpaBo Ha
BIAIIKOAYBAHHA MATEPIaAbHOI Ta MOPAABHOI
mkoAu nepegbauveno CK Ykpainu B Hacryn-
HHUX BHNAaAKax: 1) AKIIO MOpaAbHA IIKOJA
3aBjaHa I0306ABAE€HHAM JKIHKH MOKAHBOCTI
HAPOJAUTH JUTHHY (PEIPOAYKTUBHOI (YHKIIIT)
y 3B’S13Ky 3 BHMKOHAHHAM HEI0 KOHCTHUTYIiii-
HHX, CAYK00BHX, TpyA0BUX 0O0OB’s13KIB 260 B
PE3yAbTaTI MPOTUIPABHOI NMOBEAIHKH IIJOAO




€dpemona 1.0. - HasaBHicTh HIKOAH AK yMOBa BiqNoOBIAAILHOCTI B ciMeliHOMy npaBi

Hel; 2) AKIIO MOpaAbHA IIKOJA 3aBJaHa IIO-
30aBAEHHAM YOAOBIKA MOKAMUBOCTI 341HCHEH-
HSl PENpPOAYKTUBHOI PYHKUII y 3B’SI3Ky 3 BH-
KOHAHHSM HUM KOHCTUTYLIHHHUX, CAY>KO0BHX,
TPYAOBUX OOOB’sI3KIB a60 B pe3yAbTaTi IIpoO-
TUIIPABHOI IOBEAIHKH IIOAO HBOTO; 3) SIKIIO
MaTeplaAbHa Ta MOpaAbHA IIKOJAa 3aBjaHa
Apyromy 3 6aTbKiB y pasli YXUAE€HHSA TOTO 3
6aTpKiB, XTO MPOKUBAE 3 AUTHHOIO, Bij BH-
KOHAHHSA /OTrOBOpPY MoA0 3JilicHeHHA 6aTh-
KiBCBKHX IIPAaB Ta BUKOHAHHSA 0OOB’A3KiB TUM
3 HUX, XTO IPOKHBAE OKPEMO BiJ JUTHHH;-
4) AKIIO MaTepiaAbHA Ta MOPAABbHA IIKO/JA 3a-
BJaHa TOMY 3 0ATbKIB, XTO IIPOKUBAE OKPEMO
Big AUTHHH, Y Pa3l YXUAE€HHS 0COOU Blg BUKO-
HAHHA PINIEHHA OPTaHy OMIKU Ta MIKAYBaHHS
PO BU3HAYEHHA CIIOCO61B yJacTi y BUXOBAHHI
AUTHHHU Ta CIIAKYBAaHHI 3 HEIO TOro 3 6aThbKiB,
XTO IIPOKUBAE OKPEMO Bij Hel; 5) sIKIIO MaTe-
plaAbHA Ta MOpaAbHA ITKOJA 3aBJAaHA TOMY 3
6aTBKiB, XTO MPOKUBAE OKPEMO BiJ JUTHHH, y
pasi yXuAeHHA ocobu BiJ BUKOHAHHA PillleH-
HA CyJy IpO BHU3HAYEHHA CIOCO6IB ydacTi y
BHXOBAaHHI JUTHHU Ta CIIAKYBaHHI 3 HEIO TOTO
3 6aTbKiB, XTO IPOKUBAE OKPEMO BiJ Hel;-
6) AKIIO MaTepiaabHA Ta MOpPaAbHA IKOAA
3aBJaHA TOMY, 3 KHM IIPOKHBAAQ MAAOAITHSA
AUTHHA, y pa3l CaMOYMHHOI 3MiHH 0C06010
MICI)SI HPOKUBAHHA MAAOAITHBOI AUTHHH;-
7) AKIIO MarepiaAbHA IIKOJAA 3aBJaHa He-
HAA€KHHM BHUKOHAHHAM 6aTbKaMH  CBOIX
000B’SI3KIB IIOAO YIPABAIHHSA MAaWHOM AWUTH-
HH. 3 METOIO0 YCYHEHHs CyIIepeYHOCTeH B Ipa-
BOBOMY PETryAIOBAHHI CIMEHHUX BIZHOCHH 3a-
npononosano yacruny 9 cr. 177 CK Ykpainu
BHKAACTH y Takiil pegaxmii: «9. Henanexne
BUKOHAHHA 6aTbKaMU CBOIX 0O0OB’A3KIB I10A0
YIPaBAIHHSA MailHOM MaAOAITHBOI AUTHHH €
Mi4CTABOIO AAS IOKAQAEHHS HAa HUX 000B A3KY
BIAIIKOAYBATH 3aBJaHy ili MaTe€pIlaAbHY IIKO-
Ay».
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The author of the article has studied such
a condition for liability within family law as the
occurrence of harm. It has been substantiated
that the occurrence of pecuniary and (or) mor-
al damage is not a prerequisite for liability in
family law.

The establishment of pecuniary and (or)
moral damage is necessary in cases specified
by the contract or by law. It has been argued
that the right to compensation for pecuniary
and moral damage is provided by the Family
Code of Ukraine in the following cases: 1) if the
moral harm was caused by the deprivation of a
woman'’s ability to give birth to a child (repro-
ductive function) in regard to the exercise of
her constitutional, official, labor duties or as a
result of unlawful conduct towards her; 2) if the
moral harm was caused by the deprivation of a
man’s ability to exercise reproductive function
in regard to the exercise of his constitutional,
official, labor duties or as a result of unlawful
conduct towards him; 3) if the pecuniary and
moral damage was inflicted on the second par-
ent in case of evasion of the parent, who lives
with the child, from the implementation of the
contract on exercising parental rights and the
performance of duties by those who live sepa-
rately from the child; 4) if the pecuniary and
moral damage was caused to the parent who
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AHOTALIIA

Y cmammi posensamymo maxy ymosy 6i0nogi-
0anvHOCME 8 CIMETUHOMY NPABL AK HAABHICTD UKO-
ou. Obrpynmosano, wo HaABHICMH MAMEPIANLHOY
ma (abo) MOPanvHol WKOOU He € 0008’ A3K080H0
YM08010 8I0N0BIOANLHOCINL 8 CIMEUHOMY NPasl.
Bemanosnenns nassnocmi mamepiarvuoi ma
(abo) mopanvroi wxo0u HeodXiOHe y SUNAOKAX,
BU3HAUEHUX 0020860poM abo 3arxonom. Cimeninull
Kodexc Ykpainu nepedbauae npaso na 810uxooy-
BANHA MAMEPIANLHOT MA MOPALLHOT WKOOU AUUE
8 cemu gunaoxax. /osedeno, wo BUSHAUEHHA PO3-
MIPy BL0WKOOY8AHHA 3AB0AHOT MOPALLHOT WKOOU
NOPYUWEHHAM CIMETLHUX NPag Ma iwmepecie nosu-
HHO 30UicHI08amuca 3a npasuramu Luginvrozo
Kodexcy Ypainu.

Knrouoer crosa: 610nogioanibricmy, ciMeure
npaso, HAABHICMb WKOOU, YMOBA BI0N06L0ALLHOC-
Mmi, MAMEPIANLHA WKOOA, MOPALLHA WKOOA.

lives separately from the child, in case of eva-
sion from the execution of the decision of the
guardianship and care agency about the defini-

tion of the ways to participate in the upbring-
ing of the child and communication with the
child from the parent who lives separately from
the child; 5) if the pecuniary and moral dam-
age was caused to the parent who lives sepa-
rately from the child, in case of evasion of the
person from execution of the court decision
on the definition of the ways of participation
in the upbringing of the child and communica-
tion with the child from the parent who lives
separately from the child; 6) if the pecuniary
and moral damage was caused to the person
with whom the minor child lived, in case of a
spontaneous change of the minor child’s place
of residence by the person; 7) if the pecuniary
damage was caused by improper performance
by parents of their responsibilities regarding
the management of the child’s property.

It has been proved that determination of
the amount of compensation for moral harm
caused by violations of family rights and inter-
ests should be carried out in accordance with
the rules of the Civil Code of Ukraine.

Key words: responsibility, family law, oc-
currence of harm, condition for liability, pecu-
niary damage, moral harm.
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